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PERSONAL INJURY CLAIMS IN SMALL CLAIMS COURT:
THE NUTS AND BOLTS

Since its inception over 200 years ago, the Small Claims Court (often referred to hereinafter as the
“Court”) has generally been considered the forum for people to resolve small contractual
disputes,' and although the Court will always remain contract-centric, it is also a viable forum to
resolve personal injury claims, which this article will explore.

The rapid rise in the Court’s monetary jurisdiction, from $10,000 to $25,000 on January 1, 2010,
to $35,000 on January 1, 2020, undoubtedly makes the Court a more viable option for many
personal injury cases.

This paper will assist litigants and jurists through the intricacies unique to prosecuting and
adjudicating bodily injury claims before the Court.

The paper ends with a helpful chart of sample cases that were, or could have easily been, brought
before the Court for adjudication. It is organized by the case type (i.e.: assault/battery, defamation,
motor vehicle, etc.), making it easy to reference those cases in order to see what elements made
them conducive for adjudication before the Court.?

This paper is not intended to assess whether the Small Claims Court process is the best mechanism
for adjudicating any particular personal injury claim because parties do have many options to try
and obtain a cost effective and expeditious result for some of the “smaller-valued” cases such as
the simplified procedure, summary trials, mini-trials and motions for summary judgment. This
paper is simply a guide to explain how the Small Claims Court is but one option, and one that
happens, for better or worse, to be free of any formal Affidavit of Document requirements,
mandatory mediation requirements, examinations for discovery, juries, and any potentially
profound costs consequences.

Authored by David M. José, B.A., LL.B. Since his Call to the Bar in 1995, David has represented
both plaintiffs and defendants in personal injury claims, and today works exclusively as a mediator
to help litigants resolve their civil litigation disputes. David is also a Small Claims Court Deputy
Judge in Ontario, and this paper melds David’s interests in the topic, from both the perspective as
a litigant and as a jurist.

Mntroduced as the Court of Requests in 1792 as a place where small business could efficiently collect their outstanding
debts: Statutes of Upper Canada 1792 (32 Geo IlT) ¢ 6, s 1 (UC).

2 The chart does not, nor could it possibly, contain every court decision rendering a relevant judgment in a
personal/bodily injury case. The chart simply includes a sample of a little over 200 relevant cases to assist the reader
find similar cases and extract the legal principals emanating from those cases.
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[. PERSONAL INJURY CLAIM DEFINED

A. DEFINING A PERSONAL INJURY CLAIM

The term “bodily injury” or “personal injury” generally refers to any injury, damage, or impairment
to the body or person and, for the purpose of this paper, includes death. When individuals die,
claims can be advanced by the deceased’s estate and/or by the deceased’s relatives as defined
under the Family Law Act, R.S.O. 1990 c.F.3 (herein the “FLA”).

Bodily injury or personal injury claims exist even when there is no physical harm or injury. A
person wrongfully incarcerated may have been treated with silk gloves, while nonetheless still
sustaining a compensable personal injury when their body or person was unlawfully detained.
Reputations can be harmed and be compensable despite any physical bodily injury (i.e.:
defamation).

Similarly, the injury does not always have to be physical in nature — it can be a psychiatric injury
alone, such as nervous shock, as was the case in DeBroyie (Next Friend of) v. Drenth, [1982] O.J.
No. 869 (Sm. Cl. Ct.), where a young boy was horrified watching his brother get hit by a car while
they were playing, leaving the plaintiff child unable to sleep on his own, afraid of cars, and unable
to cross the street.

Essentially all of the foregoing features simply distinguish these losses from commercial and/or
contractual losses. This said, on occasion a breach of contract can attract personal injury damages.
See for example Richardson v. AEA Designer Group Inc., [2007] OJ No 5036 (Sm. Cl. Ct.) where
a husband and wife were awarded $1,000 for mental anguish when the defendant breached the
contract to provide them with a wedding video (that was lost due to technical issues).

[I. SUITABILITY BEFORE THE COURT

B. PERSONAL INJURY CLAIMS THAT ARE WELL
SUITED FOR ADJUDICATION BEFORE THE COURT

The type of personal injury case that would be well suited for adjudication before the Court is
potentially boundless, such that the attempt of this paper is to simply give the reader the tools to
assess the factors that go into this assessment. The following list of examples, although not
exhaustive, will explain the analysis and reasoning behind why such cases are well suited for
adjudication by the Court, and hopefully this will leave the reader with the skill-set for assessing
any personal injury case that is likely to share certain elements within all of these examples:

e Modest personal injury claims involving elderly people: First, elderly people
generally do not have significant loss of income claims to advance, and second,
the expediency of a Small Claims Court proceeding brings their claims to
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resolution much quicker, so that they are able to enjoy the compensation before
their health deteriorates further. If, however, there was a significant future care
cost element to the claim, for example, then the plenary court would likely be the
better forum,;

e Claims involving short term loss of income and/or the need for past and
future housekeeping and home maintenance support: There are many
occasions when an injured party is capable of returning to work and normal
activities after a course of rehabilitative treatment, such that their damages are
relatively modest: claimants in this category are best served by having their cases
resolved quickly. Indeed, this is even more so if the injuries arise from a car
accident where a claimant must show that their injuries resulted in a serious and
permanent impairment of an important bodily or mental function (aka the “Verbal
Threshold”)?, before they are entitled to receive any non-pecuniary damages or
health care expenses. If a motor vehicle accident claimant is unable to pass the
Verbal Threshold, their claims will be restricted to past and future loss of income
and loss of home maintenance capacity* A loss of income, even for several
months or a year, can still be quite significant and well served by the $35,000
monetary limit of the Court (i.e.: the shortfall between their normal income and
whatever offsetting and deductible income benefits they may have received);

e Fatality cases, especially if there is an absence of a significant financial
dependency component: There is a benefit to using the expediency of the Small
Claims Court process to bring timely finality to the surviving family members.
The prevailing caselaw would permit all independent claims to be brought
together, as long as each individual claim fell at, or below, $35,000. In this
environment, the Small Claims Court award would often mimic the result if the
same claim was brought before the plenary court;

e Cases where there is a real certainty that the claimant will be held
significantly responsible for the incident: These types of cases are very well
suited for Small Claims Court adjudication because the defendant’s contributory
negligence can be tested without the concern of a high legal cost award being
made against the plaintiff. Having a forum where legal costs are effectively
capped allows for more freedom to test access to justice. Second, because a Small

3 Section 267.5(5) of the Insurance Act, RSO 1990, c 1. 8.

4 Grottola v. Stanziano, [2018] OJ No 198 (Sm. Clm. Ct.): In this Small Claims Court ruling in a motor vehicle
accident case, the Deputy Judge relied on the Ontario Court of Appeal decision in Mclntyre v. Docherty (2009), 97
O.R. (3d) 189 (C.A.), and concluded that “the issue of the inability to perform housekeeping duties and the like is a
component of general damages,” but there is also an overlap when “if can be expressed as a monetary loss, in which
case it can be assessed on a pecuniary basis as special damages: MclIntyre at paras 68 and 75.” The Deputy Judge
applied an hourly rate of $25.00 as was used in Placzek v. Green, 2011 ONSC 1287 (S.C.J.) at para 21.
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Claims Court judge is unbounded in their ability to assess damages at any level,
the recovery for a highly at-fault claimant may very well be on-par with the
outcome in any other court. By way of illustrative example, the Small Claims
Court could assess the claimant’s slip and fall damages at $125,000 (i.e.: $60,000
in pecuniary losses and $65,000 in non-pecuniary losses), and find the plaintiff
significantly responsible at 75%, with the defendant being only marginally
responsible at 25%, yielding a judgment for $31,250; and had the plaintiff lost
(i.e.: 0% liability against the defendant), the legal fees owing to the defendant
would typically be significantly less than what would be awarded in legal fees by
a plenary court, following a trial;

e (Cases involving wrongful arrest, assault, battery, and/or malicious
prosecution: For the most part, and absent some extraordinary abuse, these events
are typically short lived, and rarely lead to prolonged physical or emotional injury
or impairment, such that the damage quantification often falls within the Court’s
monetary jurisdiction;

e Defamation / Cyber bullying cases where the dissemination is perhaps rather
limited, and/or where the plaintiff does not have a high public profile: These
types of cases are generally well served under a $35,000 monetary jurisdiction
and, in many cases, the goal is often less about the money and more about getting
the defamatory comments or commentary to stop. Although the Court cannot
grant injunctive relief against a defendant,’ the mere fact that a defendant has to
come to court and justify their words or their expression(s) made about the
plaintiff, and to possibly have a monetary judgment made against them, is often
sufficient to curtail the continuation of this conduct.

[II. PROCEDURAL ASPECTS

C. BRIEF OVERVIEW OF THE SMALL CLAIMS COURT
PROCESS

* In this section, the bold numbers in brackets represent the related rule number within the Rules
of the Small Claims Court, O Reg 258/98 (herein the “Small Claims Court Rules” or “SCC
Rule”).

The proceeding is commenced when the plaintiff files a claim and serves it on the named
defendant(s) (7.01, 8.01) who have 20 days to respond by serving and filing a statement of defence

3 Section 23(1) of the Courts of Justice Act, R.S.0. 1990, c. C.43 only permits the Small Claims Court to make
awards/orders that involve payment of money or return of property. Injunctive relief is neither.
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or a statement of defence with a defendant's claim (i.e.: akin to a counter-claim) (9.01,10.01). No
jury notices exist. Defendants may admit the claim against them and propose terms for payment
without having a judgment signed. Terms of payment hearings are conducted by the Small Claims
Court judge, payment terms are ordered, and judgment is only entered if there is default in the

payment arrangement (9.03). Interlocutory motions are permitted (15), but they are typically more
restricted than the types of motions that can be brought before a plenary court.

Defended actions proceed to a mandatory settlement conference where issues are narrowed,
document and witness disclosure is made, and settlement is canvassed (13.01, 13.03). In some
cases, and subject to natural justice concerns, it may be appropriate for a settlement conference Deputy
Judge to consider making a final order striking out a claim or defence under SCC Rule 12.02
(13.05(2)(a)(iv)) or staying or dismissing a claim (13.05(2)(a)(v)).® In lieu of having no Affidavit of
Documents or oral discovery requirements, it is expected that the pleadings contain copies of the
central documents of importance and, if required, more comprehensive disclosure can be made at
or, if requested from the other side, during the settlement conference where the presiding judge
can make production orders if necessary. Unsettled matters are set for trial before a Small Claims
Court judge (13.07). The rules for admissibility of evidence at trial are relaxed (18)’. Judgments
on claims involving more than $3,500 may be appealed to the Divisional Court. Cost awards are
typically awarded in favour of the successful party and can include a representation fee not to
exceed 15% of amount claimed.® Unreasonable behaviour or rejected settlement offers may give
rise to a cost award beyond 15% of the amount claimed (14.07, 19.04).° A litigant may be
represented by themselves (self-representation), family, friends, paralegals, students-at-law
(articling students), and lawyers.

Summary

As is evidenced from the above outline, Small Claims Court proceedings are intended to be a very
quick and expeditious summary hearing process. Indeed, if litigants try to overly complicate
matters, they do so at their own risk as the Court can make an increased cost award against them. '

6 Roskam v. Rogers Cable, 2008 CanLII 24233 (Ont. Div. Ct.).
7 See also sections 25 and 27 of the CJA,

¥ Section 29 of the CJA.

? See also section 29 of the CJA.

10'See for example section 29 of the C.JA4, which grants the Court the power to award heightened costs as a means to
“penalize a party or a party’s representative for unreasonable behaviour in the proceeding.”
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The Need to Waive Recovery Beyond the Monetary Limit

D. PLEADINGS

A claimant cannot formally seek a judgment for more than the monetary limit of the Court. Indeed,
if the claimant does so, the claim must be struck out for lack of jurisdiction: Helsberg v. Sutton
Group Achiever's Realty Inc., [2002] OJ No 2311, 165 OAC 122 (Div. Ct. — Sm. CL. Ct.).

There is some debate whether a claim for more than the Court’s monetary jurisdiction is capable
of being cured through an amendment afterwards to decrease the amount claimed. Based on
Helsberg, supra, the answer is likely no, on the pretence that if the Court lacks jurisdiction, it lacks
jurisdiction to do anything: including making an order amending the amount claimed. In Lock v.
Waterloo (Regional Municipality) (cob Grand River Transit), [2011] OJ No 4898 (Sm. CI. Ct.) the
presiding Deputy Judge amended the pleading to reduce a $1,000,000 claim to the then $25,000
jurisdiction of the Court, but in doing so, the judge acknowledged that this may be an affront to the
law as set out in Helsberg and that, in effect, whatever judgment the judge was going to make may
very well be a nullity (i.e.: if it was appealed). The Deputy Judge cautioned that the better practice
would be to correct these things before it reached the Court, and not after.

But the concept of abandoning the excess does not mean that the claimant cannot, or should not,
assert (or set out) a set of facts that demonstrates a loss greater than the monetary jurisdiction of
the Court, as long as the prayer for relief is capped at the monetary limit of the Court. This is often
referred to as an expressed acknowledgment in the pleading that despite the fact that the claimant
is asking the court to assess their damages in excess of the Court’s monetary limit, they expressly
agree to abandon the excess in order to bring the claim within the monetary limit of the Court. As
noted above, absent this written and express acknowledgment (or expressed abandonment of
excess damages), the Claim may very well have to be abandoned, unless it is transferred to the
Superior Court of Justice: Alexandrov v. Csanyi (2009), 247 O.A.C. 228 (Div. Ct.), at para. 9.

The Prohibition against Splitting the Case

Parties cannot get around the Court’s monetary limit by “splitting” their claim into two or more
proceedings in order to bring the claim within the Court's jurisdiction [SCC Rule 6.02]. For
example, it is impermissible to break a $70,000 loss stemming from one contract breach into two
separate $35,000 Small Claims Court Claims. This said, it is not an affront to SCC Rule 6.02 if
two parties on one side of a contract join to sue the other side in one proceeding with a combined
total exceeding the Small Claims limit (though not of course twice that limit)."!

' Kent v. Conquest Vacations, 2005 CanLII 2321, [2005] OJ No 1311, 138 ACWS (3d) 426 (Div. Ct. — appeal from
Sm. Cl. Ct.); See also Bleeks v. Keenan, [2014] O.J. No. 6507 (Sm. Cl. Ct.) permitted each plaintiff to bring full claim
against professional firm based on theory that each had a separate retainer with same firm.
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Each Plaintiff has a Distinct and Separate Claim up to the Monetary Limit

In the context of a personal injury claim, each distinct plaintiff has an independent claim and is
entitled to claim the maximum monetary limit (within one proceeding), because to do otherwise
would be to invite a multitude of proceedings: Lock v. Waterloo (Regional Municipality) (cob
Grand River Transit), [2011] OJ No 4898 (Sm. Cl. Ct.). See also Tope v. Stratford (City), [1994]
0.J. No. 3097 (Sm. Cl. Ct.) where a wife (as primary claimant) and her husband (as derivative
FLA claimant) were permitted to advance their claims for the full monetary limit each. In simple
terms, each FLA claim is an independent claim, that can be brought in its own right, and is
governed by its own limitation period.'?

What would be an affront to the rules and the statutory provisions dealing with the Court’s monetary
cap is a personal injury claimant, for example, bringing five separate $35,000 lawsuits for damages
arising from the same motor vehicle accident, with each Claim advancing a separate head of
damage — one for general damages for pain and suffering, one for past loss of income, one for
future loss of income, one for past and future medical care costs, one for loss of housekeeping
capacity, etc. This would be an attempt to have the Court make an award well in excess of its
jurisdiction by splitting a singular cause of action into multiple claims.

Be Mindful that the Amount Claimed Can Impact the Amount of Costs Awarded

When drafting a pleading, it is very important to try and seek the correct amount. Costs are
typically capped at a 15% of the amount claimed: hence, if the case is really worth $5,000 but the
Claim was brought for $35,000, the claimant may have exposed themselves to a cost award of up
to $5,250: by contrast, had they asserted their claim for $5,000 and lost, their maximum cost
exposure would have been $750 (all assuming the absence of any unusual circumstances).
Conversely, pleading an amount that is too low can backfire as well, like in Boyce (Litigation
guardian of) v. Woodstock (City), [1993] O.J. No. 2532 (Sm. CI. Ct.) where the Court assessed
$1,410 in personal injury damages, but had to reduce the judgment to $1,000 which was the amount
claimed.

12 Malik v. Nikbakht, [2021] OJ No 1481, 2021 ONCA 176 (C.A.)
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[V. DAMAGES

E. THE INTERPLAY BETWEEN THE MONETARY
JURISDICTION OF THE SMALL CLAIMS COURT AND
HOW DAMAGES ARE ASSESSED.

Damages in Small Claims Court are assessed as normal without any monetary restriction.'> One
misconception is that judges of the Small Claims Court cannot assess damages above $35,000.
Judges of the Court can assess damages at any scale or level (i.e.: in theory they could assess
damages in the millions), however, whatever the damage assessment may be, the Court cannot
render judgment beyond $35,000, despite assessing the damages for perhaps many multiples above
$35,000.

This concept first emerged from a “pleadings” case decided in the early 1960’s called Burkhardt
v. Beder, which found its way to the Supreme Court of Canada, 1962 CanLlII 18, 1962 CanLII 18,
1962 CarswellOnt 78, [1963] S.C.R. 86, 36 D.L.R. (2d) 313 (SCC). Although this concept has
been “tested” numerous times, the net effect is that the courts (whether it be in the context of
monetary limits of the Simplified Proceedings or that of the Small Claims Court) have consistently
held that the court can (and must) assess damages in the normal course, and give judgment for that
amount, up to the monetary limit of the subject court.'

After damages are assessed, it is often the case that further adjustments are needed, such as
potential reductions for any applicable deductibles, followed by a reduction for any finding of
contributory negligence, and possibly followed by further reductions for any collateral benefits

13 This paper will not explore the factors that go into assessing damages, which could be the subject matter of an entire
book. What is important is that for the most part, every head of damage can be advanced in Small Claims Court like
any other plenary court, and reliance of the various statutes that govern damage assessments can be relied upon by
both parties. This paper will also not explore the essential elements that go into proving a personal injury claim, such
as ensuring that there is no limitation period barring the claim, the need to establish a duty of care, the standard of
care, the breach of the duty and standard of care, the establishment of causation, the elements of malicious prosecution,
or the elements of defamation, etc. This paper does, however, end with an extensive chart of cases that were, or could
have been brought, before the Court, organized by case type, so the reader can quickly review those cases to see what
elements were used to advance, or otherwise defend, those claims.

14 See for example: Dunbar v. Helicon Properties Ltd., 2006 CanLII 25262 (ON SCDC), 2006 CarswellOnt 4580,
213 OAC 296 (Div. Ct.), Lillie v. Bisson (1998), 46 O.R. (3d) 94 (C.A.); Parsons v. Niagara (Regional Municipality)
Police Services Board, [2009] OJ No 2718, 193 CRR (2d) 330, 2009 CanLII 33053 (S.C.J.); Tabingo v. Bitton, [2006]
0.J. No. 1136, 146 A.C.W.S. (3d) 472 (Sm. Cl. Ct.); 2146100 Ontario Ltd. v. 2052750 Ontario Inc. (2013), 115 O.R.
(3d) 636 (Div. Ct.); Alliance Roofing & Sheet Metal Ltd v. Manorcore Group Inc, [2013] OJ No 4371, 2013
CarswellOnt 13584, 2013 CanLII 60850 (Sm. Cl. Ct.); Bray v. Canadian College of Massage and Hydrotherapy,
[2015] O.J. No. 465 (Sm. Cl. Ct.); Alexandrov v. Csanyi, [2009] OJ No 1030, 247 OAC 228, 2009 CanLII 10665,
2009 CarswellOnt 1325 (Div. Ct. — appeal from Sm. Cl. Ct.); Bohatti & Co. v. DeBartolo, [2003] O.J. No. 5045 (Div.
Ct. — appeal from Sm. Cl. Ct.); Lock v. Waterloo (Regional Municipality) (cob Grand River Transit), [2011] OJ No
4898 (Sm. CI. Ct.)
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and/or advanced payments received. In some cases, none of the above apply (i.e.: defamation),
but in other cases, all of the above potentially apply (i.e.: motor vehicle accident claims).

After all of the adjustments are made, if the final recovery for the plaintiff is above $35,000, the
court will further reduce the amount down to $35,000, (exclusive of interest, costs, and
disbursements).

F. SUMMARY OF THE COMMON TYPES OF DAMAGES
CLAIMED

As explained more fully above, each distinct plaintiff has an independent claim and is entitled to
claim the maximum monetary limit, and that limit can be reached through a combination of various
different heads of damages, all of which must be claimed in one proceeding when such damages
are applicable to the plaintiff’s case, of which the following are the most common:

A) NON-PECUNIARY GENERAL DAMAGES

In the case of defamation, general damages are assessed for the damage to reputations. In
most other cases, general damages are awarded as compensation paid toward pain and
suffering and loss of enjoyment of life. Although there is no hard and fast rule, the court
generally looks at what the “human” tole has been on the individual. It is a subjective
assessment. A lost fingertip for a construction worker is apt to impact their lives much less
significantly than a lost fingertip to a world class guitarist, by way of extreme example.
For one person the lost fingertip may be nothing more than a little embarrassing, whereas
for another the lost fingertip could be career ending and life altering. In Boyce (Litigation
guardian of) v. Woodstock (City), [1993] O.J. No. 2532 (Sm. CL. Ct.), the court outlined
some of the factors to consider in assessing general damages for personal injury, as follows:

*  Whether there was any hospitalization

*  Whether there was any surgery/ anaesthesia

* The number of visits to doctors

* The number of visits to physiotherapy

*  Whether there were any casts/devices applied

* The degree of lifestyle changes, if any

*  Whether there were any drugs taken, and effects
*  Was there any scarring

The assessment of general damages is done on a functional approach. There is a judicially
imposed monetary cap on general damages, established in 1978,'* in the sum of $100,000.
Indexed for inflation, this “cap” is roughly $400,000 as of the date of this article. But what

1S Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229; Arnold v. Teno, [1978] 2 S.C.R.287; and Thornton v.
Prince George School District No.57, [1978] 2 S.C.R. 267.

8|PAGE



B)

C)

™
is important is that even though the upper limit is reserved for the most serious cases, such
as quadriplegia, the assessment of general damages is not simply a scaling of damages
against the upper limit as explained in Lindal v. Lindal, [1981] 2 S.C.R. 629 (at paras 28-
32), and it matters not whether the impairment and impact on life is caused by a physical
injury rather than a psychological injury. Courts generally try to keep assessments in-line
with prior rulings so that there is an element of predictability and fairness in the assessment
of an otherwise nebulous, arbitrary and non-numerically derived head of damage. Litigants
should, where possible, endeavour to give the presiding judge a list of other cases where

damages have been assessed for similar injuries with similar impacts on the life of the
claimant.

PAST LOSS OF INCOME

Generally, past loss of income is simply a mathematical calculation of the wages, tips,
over-time, loss of fees, etc. that were lost up to the time of trial because of the injuries
sustained in the accident. There are some statutory alterations to this formulation in cases
involving injuries sustained in a motor vehicle accident, and these are outlined in the next
section entitled “Special Considerations for Motor Vehicle Accident Personal Injury
Claims.”

PAST COST OF CARE

A past cost of care loss usually involves unrecovered expenses for drugs, medical supplies,
nursing, housekeeping, and caregivers needed because of the accident, up to the time of
trial.

D) FUTURE LOSS OF INCOME OR LOSS OF INCOME EARNING CAPACITY

A future loss of income or a loss of income earing capacity is an assessment of the most
likely outlook for the claimant’s ability (or inability) to work in the future with and without
the accident-related injuries, and then compensating the claimant for any differences that
are accident related.

Sometimes the quantum is more easily defined, such as in a case where the claimant has a
long work history at the same job, and the accident unequivocally prevents the claimant
from working again. In this type of scenario, a court is apt to multiply all the remaining
years to the claimant’s anticipated age of retirement against the claimant’s yearly income
at the time of the accident.

At other times, the loss of future income is incapable of a quick mathematical calculation.
For example, a young claimant without a fulsome work history, or a claimant who may
return to work but in a different capacity, involves a high degree of speculation about the
claimant’s future income earning potential. But despite the challenges, the court still must
delve into assessing whether there is any future loss of income. It is an award for the loss
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of an asset known as the capacity to earn income (M.B. v. British Columbia, 2003 SCC 53

(CanLlIl), [2003] 2 S.C.R. 477 at para. 47; Lazare v. Harvey, 2000 ONCA 171 (C.A.);
Boucher v. Walmart Canada Corp., 2014 ONCA 419 (C.A.) at para. 102).

The plaintiff need only establish that their future income loss is a real and substantial
possibility because of the injuries they sustained, and it is not a loss that needs to be
established on a balance of probabilities: Lazare v. Harver, 2008 ONCA 171 (C.A.)
(CanLlII). The higher and/or more substantial the risk of the plaintiff suffering such a loss,
then the higher the award they should receive. Shrump v. Koot (1997) 1977 CanLlII 1332,
18 O.R. (2d) 337 (C.A.); Graham v. Rourke (1990),1990 CanLII 7005 (Ont. C.A), 75 O.R.
(2d) 622 (C.A.). Specifically, in Shrump, the appellate court said:

"substantial possibilities based on such expert or cogent evidence must be
considered in the assessment of damages for personal injuries and civil
litigation. This principle applies regardless of the percentage of possibility as
long as it is a substantial one, and regardless of whether the possibility is
favourable or unfavourable. Thus, future contingencies which are less than
probable are regarded as factors to be considered, provided they are shown
to be substantial and not speculative."

In determining the future pecuniary loss, which at best must be an estimate, the court should
take into consideration the evidence of both positive and negative contingencies which may
affect that loss. Giannoniv. Weinberg (1989), 1989 CanLII 4046, 68 O.R. (2d) 767 (C.A.),
Beldycki Estate v. Jaipargas, [2012] O.J. No. 3769, 2012 ONCA 537 (C.A.). Specific
contingencies referring to a particular plaintiff requires evidence of a realistic, and not a
speculative, possibility that they will materialize for the particular plaintiff.

As stated in Meady v. Greyhound Canada Transportation Corp, [2012] OJ No 543, 2012
ONSC 657,27 MVR (6th) 15,2012 CarswellOnt 749, 212 ACWS (3d) 251 (S.C.J.):

“Awards for loss of earning capacity must be ultimately assessed in terms of
their fairness and reasonableness. The task of the court is to assess damages,
not to calculate them according to some mathematical formula. Once an
impairment of a Plaintiff's earning capacity as a capital asset has been
established, that impairment must be valued. A Plaintiff is entitled to
compensation for loss of earning capacity to recognize the likelihood that
there may indeed be positions in the future which the Plaintiffs might
otherwise have had an opportunity to obtain but which will not be feasible
for him/her in light of the continuing symptoms from their injuries. As with
any type of damages, claims must be proven as more than speculative.”

There is no rule requiring a plaintiff to obtain an actuarial assessment of their future loss
of income claim and, indeed, the plaintiff may not have the resources to retain an expert
but nonetheless have other persuasive documentary or testimonial evidence at their
disposal to quantify the loss: Fiddler v. Chiavetti, [2010 O.J. No, 1159, 2010 ONCA 210
(C.A.). This said, if the loss of income calculation is complex, and likely beyond the
judge’s ability to assess using simple math, then it behoves a claimant to get expert
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evidence and not leave things up to chance, where the judge is more apt to get to the wrong
result absent some actuarial input.

FUTURE CARE COSTS

A claim for future care costs is an assessment of what the claimant will need, on a balance
of probabilities, in medical care and attention in the future solely because of the incident
induced injury and impairment. This grouping can include things such as drugs, medical
supplies, medical devices, therapy, counselling, massages, assistive devices. "Money is a
barren substitute for health and personal happiness, but to the extent within reason that
money can be used to sustain or improve the mental or physical health of the injured person
it may properly form part of a claim." (Andrews v. Grand & Toy Alberta Ltd., [1978] 2
S.C.R. 229, per Dickson J.). Again, in motor vehicle accidents, there is legislation that
modifies a claimant’s common law entitlement to future care costs, which is more fully
outlined in the upcoming section entitled “Special Considerations for Motor Vehicle
Accident Personal Injury Claims.”

LOSS OF HOUSEKEEPING CAPACITY

There is a pecuniary and non-pecuniary element to a person’s loss of housekeeping and/or
loss of handyman capacity. “Damages for loss of housekeeping capacity are compensable
if, as a result of their injuries, a person loses the ability to carry out certain household
functions and/or takes longer to perform those functions. When assessing damages for loss
of housekeeping capacity, the Plaintiffs must prove that there is a real and substantial risk
that he/she has lost the ability to carry out the household functions that he or she performed
prior to the accident, or whether the Plaintiff took longer to complete the household
functions that he or she performed prior to the accident.” Meady v. Greyhound Canada
Transportation Corp., [2012] OJ No 543, 2012 ONSC 657, 27 MVR (6th) 15, 2012
CarswellOnt 749, 212 ACWS (3d) 251 (S.C.].).

The loss does not have to involve the outlay of money. If it does, then that is a pecuniary
recovery. But even if the claimant gets gratuitous assistance, the fact that they can no
longer do the task themselves is compensable as a non-pecuniary loss. McTavish v.
MacGillivray, 2000 BCCA 164, [2000] 5 W.W.R. 554, 74 B.C.L.R. (3d) 281 (B.C.C.A.)
and Deglow v. Uffleman, 2001 BCCA 652, 96 B.C.L.R. (3d) 130 (B.C.C.A.). When it
comes time to assess future (unknown) housekeeping losses, it cannot “be assessed with
absolute certainty and mathematical precision. Rather, it requires a court to predict the
future to some extent - and to use its best ability to do so." Watts v. Donovan, [2009] O.J.
No. 2208, 2009 CarswellOnt 3051(S.C.J.).
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G) OUT OF POCKET EXPENSES THAT DO NOT FIT INTO ANY OF THE ABOVE

CATEGORIES

Out-of-Pocket expenses are those that were incurred solely due to the fault of the defendant.
This would include such things like the cost for taxis to therapy or hospitals, parking fees
to get to accident-related therapy or to receive some accident-related medical attention,
funeral costs, etc.

H) AGGRAVATED DAMAGES

1))

J)

Aggravated damages are awarded if additional harm occurred in a humiliating or
undignified circumstance that is connected to the initial tort: Norberg v. Wynrib, [1992]
S.C.J. No. 60, [1992] 2 S.C.R. 226 (S.C.C.). For example, two people could have the
identical general damage claims for wrongful detention (detained for the same reason and
for the same amount of time, etc.), but if one of the individuals was continually laughed at,
teased, and taunted by the defendant while in custody, the Court could very well award
aggravated damages in favour of that taunted individual, which is an award likely not
available to the other.

PUNITIVE DAMAGES

Punitive damages “are awarded against a defendant in exceptional cases for "malicious,
oppressive and high-handed" misconduct that "offends the court's sense of decency" ... The
test thus limits the award to misconduct that represents a marked departure from ordinary
standards of decent behaviour." [Whiten v. Pilot Insurance Co. [2002] 1 S.C.R. 595, per
Binnie J.] A prior criminal conviction or acquittal does not bar an award of punitive
damages, although the criminal disposition may be considered in the civil suit. [Mclntyre
v. Grigg, [2006] O.J. No. 4420 at paras 79-81, 83 OR (3d) 161 (Ont. C.A.); Victims’ Bill
of Rights, 1995, S.0. 1995, c.6, 5.4(3).]

One important note is that punitive damages are not available to FLA4 claimants in Ontario.
[Lord v. Downer, [1999] O.J. No. 3661, 179 D.L.R. (4th) 430 (Ont. C.A.); Latimer v.
Canadian National Ry. Co.,[2007] O.J. No. 762, 2007 ONSC 5689 (Ont. S.C.J.)].

It is a requirement under the Rules of Civil Procedure that punitive damages are expressly
pleaded (25.06(9)), and although there is no similar requirement under the Small Claims
Court Rules, it would be sensible to follow this practice, otherwise there is a risk that such
a claim may be struck out, notwithstanding that the Court does grant a lot of leeway for
poor pleading craftsmanship.

LOSS OF CARE, GUIDANCE AND COMPANIONSHIP

Relatives (as defined in the FLA) can claim damages for the loss of care, guidance and
companionship normally provided by the person injured or killed by the at-fault party. The
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courts rely very heavily on past awards to maintain conformity, and based on the case of

Fiddler v. Chiavetti, 2010 ONCA 210, today’s cap on FLA non-pecuniary damages would
be approximately $147,000 as of the date of this article.

K) OHIP SUBROGATED CLAIMS.

If the claim involves harm to the body that requires medical treatment in Ontario, these
costs are tallied by the Ministry of Health (the “MoH”), who have a statutory right to seek
recovery from any at-fault party who caused those medical expenses to be incurred. Every
personal injury claimant who received these medical services is obligated to include, within
their claim, a request or demand that the defendant reimburse the MoH for the cost of
historical medical services and, in some cases, an anticipated amount representative of
what may be expected to be paid by the MoH in the future.

This rule, however, does not apply to claims brought by people injured in motor vehicle
accidents, and the reader is encouraged to read to the upcoming section entitled “Special
Considerations for Motor Vehicle Accident Personal Injury Claims,” as well as the
subsection entitled “OHIP Subrogated Claims” in section “V” below, entitled “Some
Potentially Thorny Issues.”

For any head of damage being asserted, the plaintiff must establish a causal connection between
the alleged loss and an actionable wrong committed by the defendant. It is always open for the
defendant to challenge the losses on the grounds that they did not occur because of the accident or
alleged incident. For instance, a claimant may assert and mathematically prove that they incurred
$100 per month in snow removal services post-accident, but if the claimant had been paying this
amount for five years prior to the accident, the defence may argue it is not an accident-related
expense. A judge will have to decide whether the expense is needed because of any accident-
related impairment(s), or if this is simply an expense of convenience for the claimant.

G. THE REDUCTIONS THAT FOLLOW

After the damages are assessed, the reductions begin. The parties must be astute to the various
common law and statutory deductions that might be in play. This is a large topic in of itself and
will not be fully addressed in this paper. This said, to give the reader an idea of some of the things
that can often come into play in reducing the initial damage assessment are things like: '

» Mitigation (or more properly failure to mitigate)
« Statutory Deductions!’

16 Again, this list is illustrative of the more common reductions, and is not intended to be exhaustive.

17 In Ontario, deductibles in personal injury cases only apply to motor vehicle accident-related injury. Pursuant to
paragraph 267.5(7)4 of the Insurance Act, R.S.0. 1990, c.1.8, the statutory deductibles are to be applied before
contributory negligence is deducted under the Negligence Act, R.S.0. 1990, c.N.1
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Contributory Negligence / Negligence Act Apportionment'®

e Collateral Benefits"
* Advanced Payment(s)*

Keep in mind, however, that the foregoing factors may not always come into play: it depends on
the type of personal injury case being advanced. A motor vehicle personal injury claim will likely
involve all the foregoing elements, whereas very few of these factors will go into assessing
damages in a defamation claim. The reader is encouraged to read similar cases to the one they
intend to bring, or defend, to get a better sense of the issues surrounding damage assessments
(which can be easily found in the Chart of Cases at the end of this paper).

Of particular importance, however, is the order of these reductions: they should be considered in
the order presented above, because switching the timing of their application can lead to very
different (and improper) results. For example, applying a $30,000 deductible before applying some
contributory negligence yields a much higher recovery than if the deductible was applied last. By
way of illustration, a $50,000 damage assessment, reduced by $30,000, and then split 50/50
because of contributory negligence, yields a $10,000 net recovery for the claimant (the proper
way): but if done in reverse, the claimant would yield zero dollars ($50,000 divided by two, less
$30,000, is negative $10,000, or zero). The proper approach yields a $10,000 recovery, whereas
the improper approach deprives the claimant of any recovery.

H. SPECIAL CONSIDERATIONS FOR MOTOR VEHICLE
ACCIDENT PERSONAL INJURY CLAIMS

Unlike most personal injury claims that are governed by the development of the common law (i.e.:
the evolution of tort law), personal injury claims that arise from the use or operation of a motor
vehicle have since been highly (and uniquely) modified by statute and associated regulations. It
is very important to understand the more significant differences facing litigants who are involved
in motor vehicle accident, such as:

18 Ibid.

1% For motor vehicle accident personal injury claims, this is codified in subsection 267.8(8) of the Insurance Act,
R.S.0. 1990, c.I.8. Note also that there is a myriad of collateral benefits potentially available, and it is beyond the
scope of this paper to explain the many types and factors that go into whether a collateral benefit is deductible or not
(i.e.: the “rule against double recovery”), and whether the deduction is permitted only if received by the claimant, or
whether the deduction is permitted in circumstances where the benefit was merely “available” (but not collected), or
whether the collateral benefit is deducted on a gross basis, or net of any legal costs incurred to secure those collateral
benefits, or net of any taxes potentially payable on the collateral benefit. The parties should be prepared to argue these
issues at trial.

20 Section 120 of the CJA: see also Dermann v. Baker, 2019 ONCA 584 (C.A.) for a discussion on the application of
this section.
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There is no right to sue for personal injury damages if the injured party was operating an
uninsured motor vehicle (section 267.6(1) of the Insurance Act);

An action for loss or damage from bodily injury or death arising directly or indirectly from
the use or operation of an automobile shall not be commenced unless the plaintiff has
applied for statutory accident benefits (section 258.3 (1) of the Insurance Act): the
Insurance Act then spells out what happens if this is not followed in section 258.3(9) which
reads:

“(9) Despite subsection (1), a person may commence an action without
complying with subsection (1), but the court shall consider the
noncompliance in awarding costs;”

Unique to motor vehicle accident personal injury claims is the imposition of a statutory
monetary deductible, which is indexed every year. In 2021, the statutory deductible was
set at $39,754.31 for those injured in a car accident, and $19,877.16 for any claim under
the FLA brought by a relative who sustained a loss of care, guidance and companionship
from the impaired person injured in a car accident. Pursuant to section 267.5 (8.1.1) of the
Insurance Act, no deductibles apply in respect of fatality claims arising from the use or
operation of a motor vehicle that occurred after August 31, 2010;

Also unique to motor vehicle accident personal injury claims is the requirement that the
person involved in the motor vehicle accident either died or the survivor must establish on
a balance of probabilities?! that they sustained “a permanent serious disfigurement or a
permanent and serious impairment of an important physical, mental or psychological
function” within the meaning of s. 267.5(5) of the Insurance Act, often referred to as the
"Threshold").? If this Threshold is not established, the claim for non-pecuniary general
damages and health care costs will be dismissed,® both as advanced by the primary
claimant and as advanced by any derivative claimants under the FLA. What will survive,
however, is any loss of income claim and claim for loss of housekeeping capacity claims,
if any.

Under the Insurance Act, a motion can be brought before or at trial to have the court make
a ruling on the Threshold. The Court ruled in Kotsos v. Wang, [2017] O.J. No. 2072 (Sm.
Clm. Ct.) that such a motion is within the scope of the Small Claims Court.

Claims for loss of income caused in a motor vehicle accident are subject to a few additional
constraints. In non-motor vehicle cases, past loss of income is calculated on 100% of the
claimant’s gross income loss. If the claimant received income supplements during their
downtime from employment, these would be deducted unless these income supplements

2! Meyer v. Bright, [1993] O.J. No. 2446 (C.A.), at paras. 50-52

22 Note that the Threshold has changed several times since it’s inception in 1990, and the version cited above is the
version applicable at the time of this paper.

2 Mann v. Jeffersen, [2019] O.J. No. 1073 (S.C.J.)
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came from a privately funded disability insurance purchased by the claimant (i.e.: the
negligent defendant should not benefit from the plaintiff’s forethought to purchase private
insurance).?* CPP disability benefits are not deductible either (Canadian Pacific Ltd. v.
Gill, [1973] S.C.R. 654 (S.C.C.)).

However, if the injuries were caused by a motor vehicle collision, there is no available
claim for the first week of income loss, and thereafter, any past income loss is assessed at
70% of gross income,* subject to a dollar-for-dollar collateral benefit reduction (i.e.: SABS
Income Replacement Benefits, CPP Disability, LTD, etc.).?

Future loss of income is subject to another formula (which is consistent as between motor
vehicle and non-motor vehicle cases). A claimant can recover 100% of their gross
anticipated income, however, a motor vehicle accident-related claimant must hold potential
future collateral income benefits in trust for,?’or have them formally assigned to,?® the
insurer in proportion to the damages paid out;

f) Healthcare expenses recovered through other insurance is also deductible pursuant to
subsection 267.8(4) of the Insurance Act and pursuant to subsection 30(5) of the Health
Insurance Act. These sections are unique to motor vehicle claims, but for good reason.
First, a very vibrant accident benefit scheme was created for people injured by motor
vehicle accidents (called Statutory Accident Benefits or “SABS” for short), and it is
important that there is a provision that spells out that any medical treatment already paid
for through the SABS is deducted: there is no equivalent for other types of injury causes
(i.e.: slip and falls, etc.). But section 267.8(4) also extends deductions to “all payments in
respect of the incident that the plaintiff has received before the trial of the action under any
medical, surgical, dental, hospitalization, rehabilitation or long-term care plan or law.”
Motor vehicle accident-related claimants must hold potential future collateral health care
benefits in trust for,” or have them formally assigned to,* the insurer in proportion to the
damages paid out.

As noted earlier, every claimant must bring an OHIP subrogated claim on behalf of the
MoH to recover what they paid for care and treatment of the injuries sustained by the
claimant by a negligent defendant: but this is not the case when the injury occurs as a result

24 Boarelli v. Flannigan, (1973), 3 O.R. 69 (C.A.) at p. 73; Ratych v. Bloomer, [1990] 1 S.C.R. 940 (S.C.C.), and
Cunningham v. Wheeler, [1994] 1 S.C.R. 359 (S.C.C.).

23 This is for motor vehicle accidents on or after September 1, 2010. There is a different formula for accident occurring
beforehand, but this is not addressed in this paper as it likely not going to be very relevant. Note also that this
requirement also applies to FLA claimants pursuant to section 267.5(2) of the Insurance Act.

26 Section 267.8(1) of the Insurance Act
27 Section 267.8(9) of Insurance Act

28 Section 267.8(12) of Insurance Act

2 Subsection 267.8(9) of Insurance Act

30 Subsection 267.8(12) of Insurance Act
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of a motor vehicle accident. Through other related statutes and regulations, there is
recognition of a private agreement made between the MoH and all automobile insurers
licenced in Ontario that provides for blanket (and not case specific) funding/recovery, such
that in theory the defendant (or more precisely the defendant’s insurer) has already paid

the MoH for those services, and hence there is no need for a motor vehicle accident
claimant to bring an OHIP subrogated claim.

One tricky scenario is when the claim is against a non-automobile operating defendant (i.e.:
a tavern who served alcohol to intoxicating levels). Normally, it would be expected that
this non-automobile defendant ought to respond to a OHIP subrogated claim since the
tavern is not being sued in its capacity as an owner or operator of a motor vehicle, which
is true: however, there is a notable exception in this situation. A non-automobile defendant
whose negligence contributes to causing a motor vehicle accident can escape liability for a
OHIP subrogated claim if they owned a car (or a company car as the case may be) at the
time of the incident: in this instance, the law considers this defendant’s insurer as having
participated in the private funding agreement with the MoH, and hence insulated from any
an OHIP subrogated claim. Any non-automobile entity without a car insurance policy,
however, who is wholly or partly responsible for causing a motor vehicle accident will be
exposed to the OHIP subrogated claim at the instance of the injured claimant;?!

g) Section 193(1) of the Highway Traffic Act, R.S.0. 1990 c.H.1 (the “HTA”), effectively
deems a driver responsible for any motor vehicle accident that injures a person not in a
motor vehicle (i.e.: pedestrian, cyclist, skateboarder, etc.), unless the driver can prove
otherwise. This is often referred to as a reverse onus, because normally the onus is squarely
on the plaintiff to prove every aspect of their case. As such, section 193(1) of the HTA
represents a significant departure where the defendant must establish why they are not
wholly or partially at fault when they injure people outside of motorized vehicles (i.e.: they
can try to prove that the plaintiff was j-walking, or crossing on a red light, etc.).

h) Although this next topic is not about any personal injury, a tandem claim often arising from
motor vehicle collisions is a property damage claim for damage done to the vehicle or other
property during the collision. First, if such a claim is contemplated, the following should
be kept in mind:

1. If the claim is about the damage to the motor vehicle or its contents, and/or any
concomitant loss of use emanating from that damage, the claim can only be
brought against the insurance company if the damage occurs in Ontario and the
damaged vehicle and at least one other vehicle involved in the accident is also
insured: in this scenario, there is no ability for the injured party or their insurer to
sue the at-fault owner or driver who caused this damage or loss, and the innocent
party must recover their vehicular damage from their own insurer as an insurance

31 Subsection 267.8(18) of the Insurance Act; See also Ontario (Ministry of Health and Long-term Care) v. Georgiou,
[2002] O.J. No. 3335 (C.A.), leave to appeal to SCC dismissed [2003] S.C.C.A. No. 174 (S.C.C.).
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claim on the policy.*? There is one exception: a contractual obligation to pay for
the damage. This typically arises in one of two contexts: first, a rental or loaner
agreement entered into before possession of the vehicle was taken,* and second,
after the accident when an at-fault party agrees to pay for the damages that they
caused.** In these circumstances, the owner can sue on that contract, and recover
to the extent of the person’s degree of fault.™ If the contracting party being
pursued is not at fault, then any such contractual claim must be dismissed.’® A
negligent owner or driver can be sued if they had no insurance when operating the
car that caused the property damage. All other property damage (i.e.: damage to
fences, trees, buildings, bridges, etc.) can be brought against the tortfeasor whose
fault caused such property damage, whether the car causing the damage was
insured or not; and

1. Pursuant to section 259.1 of the Insurance Act, a proceeding against an insurer
under a contract in respect of loss or damage to an automobile or its contents shall
be commenced within one year after the happening of the loss or damage. This is
not the two years one might expect with most limitation periods.

V. SOME POTENTIALLY THORNY ISSUES

Since personal injury claims are less commonly brought before the Court, there still remains some
interesting issues that have yet to be fully vetted and clarified by the Court to date. What follows
are a few examples of some of thorny issues that may require clarification as the Court continues
to be called upon to resolve personal injury claims.

I. DEFENCE MEDICALS

Defendants routinely seek to have plaintiffs examined by a medical professional when the
plaintiff’s health is central to the case, which invariably involves the vast majority of personal
injury cases. Because these medical examinations are requested by the defendant, they are often
colloquially referred to as “defence medicals” and are governed by Rule 33 of the Rules of Civil
Procedure when the matter is before the regular courts.

There is, however, no equivalency in the Small Claims Court Rules. Simply put, aside from the
Court’s power to make documentary production orders between the parties at a Settlement

32 Section 263(5) of the Insurance Act

33 See for example 583809 Ontario Ltd. v. Kay, 1995 CanLII 7080 (Ont. Gen. Div.)

34 See for example Hafeez v Sunaric, 2015 ONSC 4065 (Div. Crt — on appeal from Sm. CI. Ct.
35 Section 263(5)(a.1) of the Insurance Act.

3% See for example Owasco Canadian Car & Camper Rental Ltd. v. Fitzgerald et al., 2021 ONSC 7235 (Div. Ct. —
appeal from Sm. Cl. Ct.)
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Conference (SCC Rule 13.05(2)(a)(vi)) and a requirement to include relied upon relevant
documents in the pleadings (SCC Rule 7.01(2).2.)), discoveries are not a part of a Small Claims
Court proceeding. Indeed, the SCC Rules are devoid of any equivalent rule for documentary
discovery (Rule 30), non-party productions (Rule 30.10), oral discovery (Rules 31 & 34), property
inspection (Rule 32), written interrogatories (Rule 35), taking evidence before trial (Rule 36), and
cross-examinations on affidavits (Rule 39.02). The case of Garg v. Raywal Limited, 2014 CanLII

45320 (Ont. Sm. Clm. Ct.) provides an excellent history and dissertation on the very restricted
discovery rights for litigants before the Court.

Hence, in cases like Elguindy v. St Joseph's Health Care, [2016] OJ No 2742, 2016 ONSC 2847
(Div. Crt. — appeal Sm. Cl. Ct.), it was ruled that the Court cannot order a non-party doctor or
clinic to produce the plaintiff’s medical chart because, amongst other reasons, the SCC Rules does
not have a “non-party” production rule like Rule 30.10. Similarly, there have been a number of
cases where inspection of property has been denied on similar grounds, including Garg, referenced
above.

There has yet to be a reported case on whether defence medicals are to be similarly grouped as an
unavailable discovery right (due to the absence of a specific rule), or alternatively whether defence
medicals ought to be treated differently and made available in a Small Claims Court proceeding.

In Kotsos v. Wang, [2017] OJ No 2072 (Sm. Cl. Ct.), the Deputy Judge made reference to issuing
an earlier order denying a defence medical request, but there is no reported decision of that judge’s
prior denial ruling. In the case of Frederick v. Osborn, [2003] OJ No 2215, 123 ACWS (3d) 481
(Sm. Cl. Ct.), the Deputy Judge dealing with timing issues for a pending trial touched on the issue
of whether a motion for a defence medical will impact the timing of the trial: however, because
the defendant had yet to bring that motion, this decision did not squarely address such a motion,
although the presiding judge was arguably leaning towards a conclusion that a defence medical
examination was available to the defendant under section 105 of the Courts of Justice Act, R.S.O.
1990 c.C.43 (herein the “CJA”), if such a motion had been brought.

Although it is enticing to group defence medicals into the same “discovery” type sections of the
Rules of Civil Procedure, there is good argument for why medical examinations ought to be treated
differently because of the provisions within the CJA.

Of seminal importance (or perhaps distinction) is that the CJA does not create any discovery rights,
but it does grant a party the right to medically examine another party who brings into issue their
medical condition (Section 105).

The other “discovery” rights, by contrast, are solely the creation of the Civil Rules Committee,
under section 66 of the CJA. In this instance, the Rules Committee clearly envisioned broad
discovery rights in a plenary court proceeding, and very restricted discovery rights in a Small
Claims Court proceeding. This is why the decision in Elguindy makes sense: the absence of a
discovery right to obtain third party records in the SCC Rules means that this discovery right was
not granted to litigants in a Small Claims Court proceeding.
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Medical examinations may have been similarly grouped if it was not for section 105 of the CJA
which specifically grants the “court” (a term that does not exclude the Small Claims Court) the
power, on motion, to order a party “to undergo a physical or mental examination by one or more
health practitioners where the physical or mental condition of a party to a proceeding is in
question.” SCC Rule 15 permits parties to bring a motion before the Court, and the rule doesn’t

exclude a motion to compel a plaintiff to attend a medical examination under section 105 of the
CJA.

As such, the right to have a party medically examined (when their health is in question) is enshrined
in the CJA, and no rule (or the absence thereof) ought to be able to extinguish this right. Indeed,
subsection 66(3) of the CJA states that the Rules Committee is not to make “rules that conflict
with an Act,” and they can only make rules that supplement “the provisions of an Act in respect
of practice and procedure.” The power to make a rule is clearly permissive, leaning to an
interpretation that the rights given by statute still exist regardless of whether there is a
corresponding rule; but if there is a rule, the rule is acceptable as long as it does not conflict the
provisions of an Act.

Although it would be ideal if there was a SCC Rule that governed defence medicals to
“supplement” medical examination rights under section 105 CJA “in respect of practice and
procedure,” the absence of such a rule only means that judges of the Court will undoubtedly have
to fill the gap with rulings that give guidance and parameters, probably akin to Rule 33, or perhaps
even more restrictive to ensure that delays and costs are tempered to coincide with the overall
objectives of a Small Claims Court proceeding.

Although more jurisprudence is needed to establish whether defence medicals are available in a
Small Claims Court proceeding (or become the norm or perhaps the exception), the case of Riddell
v. Apple Canada Inc, [2016] OJ No 4934, 2016 ONSC 6014 tends to lean support for adopting
defence medicals in personal injury claims before the Court. In Riddell, the Court ordered the
plaintiff to hand over his iPhone that allegedly overheated and burned his skin, so that it could be
examined by the defendant manufacturer. Again, there is no equivalent “inspection” Rule 32 in
the SCC Rules, yet the order requiring the plaintiff to hand over his iPhone to the defendant’s
expert was upheld on two appellate reviews.

The comments made by the Divisional Court in Riddel could very easily be transferrable to a
request for a defence medical. Adopting some of the phrases in the Ridell decision reveals why a
defence medical examination is likely to be warranted: “some expert assistance will be necessary,”
“expert assistance needs to be provided in advance of the trial,” “the only way of ‘levelling the
playing field’ and ensuring that fairness between the parties is achieved ...(is to order)... an
inspection,” “an unlevel playing field is the result which is not just, fair or agreeable to good
conscience.”

If these arguments about trial fairness and the need for expert assistance in a complex matter were
persuasively made in Riddel in the context of a cell phone inspection, it seems illogical to reject
the same reasoning in the context of a medical inspection, especially when there is a substantive
right to one (s.105 of the CJA), and it is over a topic matter where the court needs the help of an
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expert to understand a complex subject matter: in this case the human body. Additionally, it is

arguably inherently unfair to allow one party to tender medical expert opinion to the exclusion of
their opponent.

And as expressed previously, no Rule could be adopted that would deny a party the right to a
defence medical since such a rule would be an affront to section 66(3) of the CJA: silence in the
SCC Rules cannot be the means upon which to deny a defence medical examination in a Small
Claims Court proceeding.

The Deputy Judge in Kotsos v. Wang, supra, denied a defence medical examination and explained
that it was not an affront to justice to have a defendant proceed to trial without a defence medical,
which seems to run counter to the authority cited above:

“...the Small Claims Court Rules proceed on the basis that, in the usual course, a party
will deliver the expert's report, which is admissible on its own (Rule. 18.02(1)), and then
leave it to the opposing party to summons the expert for the purpose of cross-examination
(Rule. 18.04), if they wish to do so. The opportunity to have an expert (or other report)
reviewed by a party's own expert and provide either a counter balancing report or
contradictory evidence is not impeded nor is the opportunity to cross examine the author
of any report presented by opposing counsel.” (paragraph 56)

Currently there is still uncertainty surrounding the use and availability of defence medical
examinations in Small Claims Court proceedings. Cases like Kotsos, noted above, suggests that
they are not needed, but there is compelling argument to suggest that the reasoning in Kotsos may
be faulty and that section 105 rights must be protected by the Court, consistent with Frederick,
noted above.

Another example of where a statutory right exists but is not covered by a corresponding Small
Claims Court Rule, could be the right of newspapers or broadcasters to seek security for costs
under section 12 of the Libel and Slander Act, R.S.0. 1990, ¢ L.12 (the “LSA”). Even though the
Small Claims Court Rules make no provision for security for costs, such silence likely does not
extinguish the legislative right for newspapers and broadcasters to pursue such relief before the
Court under the LSA.

J. EXPENSES PAID FROM JOINT BANK ACCOUNTS

Because of the monetary cap, a unique issue can arise for judges of the Court when it comes to
special damages or expenses paid through a joint bank account. Illustrative of this scenario is a
case brought before the Superior Court of Justice called Stopyn v. Loopstra, [2001] OJ No 4628,
[2001] OTC 874, 110 ACWS (3d) 205 (S.C.J.). In Stopyn, the wife was provisionally awarded
$40,000 in general damages for botched cosmetic surgery. As such, if this case were before the
Court, the maximum amount the Court could award the wife would be $35,000. But the husband
was also awarded general damages in the sum of $10,000, and $10,000 for loss of income, totalling
$20,000. Again, if this case was before the Court, the husband could be awarded the full amount,
and indeed, the husband would have $15,000 of “headroom” before reaching the Court’s monetary
cap of $35,000. At the end of the judgment, the trial judge awarded $16,380 in special damages
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for some post-constructive surgery that the wife required to remedy the negligent work of the first
surgeon. Obviously if this awarded expense was to be applied to the wife’s ledger, none of this

expense would be recoverable through the Court. By contrast, if this expense was applied to the
husband’s ledger, $15,000 of that $16,380 would be recoverable (almost 92% of it).

The question of whose ledger that expense award belonged to was, of course, not addressed in the
decision because it was a judgment made by a plenary court where the monetary jurisdiction is
unlimited. However, had this or a similar case come before the Court, the treatment of this out-
of-pocket expense is a real issue: was the $16,380 expended toward corrective surgery a special
damage for the wife who received the procedure, or was it the husband’s special damages? Does
the answer change if they only had one (joint) bank account? Does the answer change if the
husband was the only wage earner? Does the answer change if the husband drew the funds from
his bank account, so that his wife did not have to draw the funds from her bank account? Does the
answer change if the husband borrowed the money and paid it back out of his wages only? Does
the answer change if the surgery was a gift from the husband to the wife?

It does not appear this question has been judicially considered to date, but in all likelihood the
answer will depend largely on facts of each case. A judge will probably start out under the
presumption that the service was paid for by the recipient of the service, and if the facts permit,
this rebuttable presumption may shift if it can be established that a related party actually paid for
the service. The thorny issue obviously remains those circumstances where a singular joint bank
account was used to pay for the service — perhaps the answer lies in applying the payment in two
equal halves — consistent with the “joint” nature of the bank account (i.e.: each contributed equally
to the expense). In that scenario, of the $16,380 paid for the corrective surgery in Stopyn (supra),
$8,190 would be recoverable through the husband’s claim, and the other $8,190 would be
unrecoverable on the wife’s ledger since that would require an implausible judgment beyond
$35,000.

K. OHIP SUBROGATED CLAIMS

Ontario residents are insured under an Ontario health services plan, and under subsection 30(1) of
the Health Insurance Act, R.S.0. 1990, c. H.6, the health plan “is subrogated to any right of the
insured person to recover the cost incurred for past insured services and the cost that will probably
be incurred for future insured services, and the General Manager may bring action in the name of
the Plan or in the name of that person for the recovery of such costs.”

It is not clear whether an OHIP subrogated claim*” would be included as a part of the claimant’s
monetary cap of $35,000, or whether the OHIP subrogated claim would be excluded, and
essentially the subject matter of a separate claim, with a separate $35,000 limit. Indeed, in the

37 An injured party who commences a personal injury lawsuit is legally obligated to include in their claim a subrogated
claim on behalf of the Ministry of Health to recover medical expenses incurred by the Ontario Ministry of Health to
treat and respond to the injuries caused by the at-fault party. This requirement is waived in the case of injuries caused
by motor vehicle collisions.
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plenary courts, there is really no consistency in terms of how OHIP claims are grouped: sometimes

they are included as part of a claimant’s “special damages,” and sometimes the OHIP claim is
listed and quantified separately.

Given that an OHIP claim is a claim by a separate entity (indeed, a separate instructing principal),
the most likely result is that the OHIP subrogated claim is governed by its own $35,000 cap, and
it does not interfere with the plaintiff’s monetary claim. As of the date of this paper, however, it
does not appear that this issue has been squarely addressed in any reported decision.

L. IS EACH SEPARATE DEFENDANT LIABLE UP TO
$35,000 WHEN DAMAGES ARISE FROM ONE
INCIDENT?

It is a little uncertain whether a plaintiff can sue each individual defendant, involved in one
incident, for $35,000 each. For example, in a motor vehicle accident involving two cars that lost
control, is it possible for the plaintiff to maintain a $35,000 claim against each vehicle
owner/driver? Does the answer change if the accident was caused in part by some non-auto related
negligence (i.e.: faulty road sign or signal, intoxicating liquor served to one of the drivers, faulty
car repair by a mechanic)?

An example might be the case of DJ v. KC, [2004] OJ No 1453, 238 DLR (4th) 126, [2004] OTC
308, 130 ACWS (3d) 878, 2004 CanLII 9755 (S.C.J.), a Superior Court of Justice decision dealing
with a claim against police officers for malicious prosecution, negligence, and defamation.
Ultimately, the trial judge ruled that various officers were required to pay different levels of
damages to the plaintiff for their respective roles: ranging from $50,000, $25,000, and $15,000. If
this claim were before the Small Claims Court the interesting question would be whether the Court
could render judgment for $35,000 against the one officer (i.e.: $15,000 short of the assessed
$50,000), and $25,000 and $15,000, respectively, against the other officers?

Another example is the defamation case in Henderson v. Pearlman, [2009] OJ No 3444, 2009
CanLII 43641, 179 ACWS (3d) 976 (S.C.J.), where the judge ruled that each of the six defendants
were to pay $10,000 to the plaintiff for their role in creating, publishing, and republishing libellous
statements made over the internet falsely accusing the Plaintiff of being a career criminal and child
molester. When tallied, this would be a $60,000 judgment. Could the Court render judgment for
$60,000 in this circumstance (six $10,000 mini-judgments)?

There is probably no singular answer, and it is likely to be factually driven. The more there is a
degree of separation between the negligent events and sequences, the more apt that the Court can
grant multiple “mini-judgments” against individual at-fault defendants, for up to $35,000 each.
Suing an owner and driver of a single at-fault vehicle is apt to be considered one defendant whose
damage exposure before the Court would be capped at $35,000 collectively, and not $70,000 (i.e.:
$35,000 each). By contrast, a claim might be sustainable for $70,000 if it was against an at-fault
owner/driver (capped at $35,000) and against an at-fault municipality for poor road maintenance
(capped at $35,000).
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Hopefully these issues will eventually be sorted out as they come before the Court, as it does not
appear that this issue have been squarely addressed in any personal injury decision released by the
Court to date. However, in the “contract” world, such a situation would be akin to the case of KNP
Headwear v. Levinson, [2005] O.J. No. 5438 (Div. Ct. — appeal Sm. CI. Ct.) where a plaintiff sued
an individual in two separate actions for an amount in total which exceeded the Small Claims court
limit. The claims were for personal guarantees of invoice liabilities to two corporations, both
controlled by the defendant guarantor. The Divisional Court held that given the separate legal
identities of the corporations and the separate personal guarantees that there were at least two

causes of action, there was no attempt to exceed the monetary limit of the court through splitting
of proceedings as is prohibited under R6.02.

VI. EXAMPLES OF PERSONAL INJURY CASES
BEFORE THE COURT

Without going into detail about the elements that must be proven and/or established, and without
any commentary on whether the cases are legally correct, what follows is a list of some personal
injury related cases that have been brought before the Court even before the monetary jurisdiction
was increased to $35,000, simply to illustrate how vast and varied the cases can be:

e ASSAULT/BATTERY

General damages assessed at $5,000 for breach of section 24(1) of the Charter when police
were inordinately aggressive with accused during transportation to holding cell, including
striking the handcufted plaintiff, without warning or provocation, with extreme force in the
back of the thigh with the officer’s knee, and telling the accused "you are my bitch now,
don't you forget it.” Haridge v. Ottawa (City) Police Services Board, [2011] O.J. No. 5760
(Sm. CI. Ct.).

The case of Leonard v. Dunn, [2006] O.J. No. 3941 (S.C.].), aff’d [2008] O.J. No. 2051
(Div. Ct.) is a good example where the case was not before the Small Claims Court, but
could have been. General damages were assessed at $10,000 when a recreational hockey
player was sucker punched during stoppage in play, with the defendant to pay $7,547 in
special damages to cover the money spent to repair the player’s teeth, and $3,000 in
aggravated damages.

e DOG BITE CLAIM

Dog bite cases are typically very well suited for Small Claims Court adjudication because
liability is rarely in issue,*® and the damages are typically more modest. For example,

38 Essentially a strict liability situation pursuant to the provisions of the Dog Owners Liability Act, R.S.0. 1990, c.
D.16
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general damages assessed at $1,000 for an eleven (11) year old boy who had nightmares
for two (2) years following a relatively minor dog bite: Singh (Litigation guardian of) v.

Chini, [2005] O.J. No. 5965 (Sm. Cl. Ct.). For another example, see Crichton v Noon,
[2005] OJ No 4230 (Sm. CI. Ct.).

FAMILY LAW ACT CLAIM (LOSS OF CARE GUIDANCE
AND COMPANIONSHIP) ¥

General damages assessed at $400 for a husband’s general damages for the loss of care,
guidance and companionship of his wife during the several months she was incapacitated
due to an ankle injury, and $1,010 assessed for his lost wages and the cost of a caregiver:
Boyce (Litigation guardian of) v. Woodstock (City), [1993] O.J. No. 2532 (Sm. CI. Ct.).*

SLIP AND FALL

General Damages assessed at $10,000 for an adult female who sustained significant injury
to her right knee, left hip and back, but ultimately not interfering with her work and
essentially resolving within a year: Chuhay v. Toronto (City), [2003] O.J. No. 4552 (Sm.
CL Ct.).

General damages assessed at $5,000 for an adult female who sustained a severe ankle injury
that continued to cause pain up to time of trial: Boyce (Litigation Guardian of) v.
Woodstock, [1993] O.J. No. 2532 (Sm. CI. Ct.).

General damages assessed at $2,000 to self-employed plaintiff who lost some time from
work and more limited social interactions after injuries sustained*' during slip and fall on
ice. It is noteworthy that the damages were awarded at $2,000 because this is the amount
that was sought by the plaintiff. The judge in granting this sum made note that “the City
in particular should know that in the cases submitted to me, general damages for soft tissue
injury causing some time off work and restricted socialization ran in the $30,000.00
range:” Tonna v. Misty, [2008] O.J. No. 4435 (Sm. CI. Ct.).

General damages assessed at $4,500 for a woman who fell in a rut in a park, leading to a
spiral fracture in the ankle, that responded well to treatment such that by the time of trial

39 Most typically brought in tandem with the personal injury claim of the injured relative. However, as recognized in
DeVlas et al vs. Bruce (1994) 18 O.R. (3d) 493 (G.D.), even though a dependents' claim is "derivative of the entitlement
of the victim to bring an action, it is nevertheless a substantive claim in its own right ... As such, they should not be
split, but if only one is being brought in isolation, the FLA claim can stand on its own.

40 See also Tope v. Stratford (City), [1994] O.J. No. 3097 (G.D.) where $300.00 in damages was assessed in favour
of the husband for loss of care guidance and companionship of wife who sustained ankle that made her bedridden for
two weeks, and with various stages of immobility until almost fully recovered a year later.

41 Regrettably, the decision does not outline what injuries were sustained.
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the injury appeared largely to have resolved aside from some diminished amounts of ankle

pain and swelling with prolonged use: Tope v. Stratford (City), [1994] O.J. No. 3097 (Sm.
CL Ct.).*

e EXCESSIVE FORCE USED BY ESTABLISHMENT

Club staff used excessive force to remove plaintiff patron who suffered from pain in the
neck, in the mid and lower back and in the right hand. Court assessed general damages
for pain and suffering at $5,000, and loss of income at $1,000 for a 10-day period the
plaintiff missed work following incident. The judge reduced the damages by 2/3rds due to
a variety of factors, including the plaintiff's co-responsibility for escalating tempers in the
club, and because some of his other medical conditions may have contributed to his
symptoms and time off work. As such, judgment was ultimately for $2,000: Commisso v.
1132165 Ontario Ltd. (cob The Docks on Cherry), [2004] OJ No 2235 (Sm. CI. Ct.).

e BICYCLE / PEDESTRIAN ACCIDENT

General damages assessed at $2,500 for an adult male struck by a bicyclist, giving rise to
permanent scar on lacerated upper lip, and injuries to forearm that prevented claimant from
working for a few weeks before it ultimately fully healed about twelve (12) weeks later:
Jones v. Green, [1993] O.J. No. 4499 (Sm. CI. Ct.).

¢ MOTOR VEHICLE ACCIDENT

Action for housekeeping expenses and loss of competitive advantage damages sustained in
a motor vehicle accident. The court accepted that the plaintiff did all household chores
prior to the subject car accident and, based on the midpoint of his doctor's estimate of
recovery time, 10 weeks was accepted, for which the plaintiff was awarded six hours per
week at $25 per hour, for a total of $1,500. The judge expressed the view that had the
plaintiff had prior invoices, landscaping expenses could have also been awarded. The court
did not accept that the plaintiff had a loss of competitive advantage claim: Grottola v.
Stanziano, [2018] OJ No 198 (Sm. CI. Ct.).

¢ TRAUMATIC EVENT — NERVOUS SHOCK CLAIMS

General damages assessed at $6,000 for an adult female traumatized after being awakened
by a truck slamming into her house, requiring her to be treated for "extreme stress",
inability to sleep due to fear that such an incident would recur, and depression.
Hetherington v. Insurance Corp. of British Columbia, [1994] B.C.J. No. 1178.%

42 Note that this case was dismissed because the plaintiff could not establish liability. The trial judge nonetheless
provided an assessment on damages.

43 Small Claims Court award upheld by BCSC.
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Damages assessed at $600 for three (3) year old child who witnessed his older brother get
hit by a vehicle, and suffered from terror, fear, and nightmares. DeBoyrie (Next friend of)

v. Drenth, [1982] O.J. No. 869 (H.C.J. — Div. Crt.). This would be about $1,500 in today’s
dollars.*

e INTENTIONAL INFLICTION OF NERVOUS SHOCK

Husband went out of his way to taunt his wife, including posting on the wife’s employer’s
website a police video interview of the wife (made in advance of laying charges against the
husband). The Court awarded damages in the sum of $12,500 for intentional infliction of
nervous shock because all of the elements of this tort existed, including conduct that was
(1) flagrant and outrageous; (2) calculated to produce harm; and (3) resulted in visible and
provable injury: Cope v. Gesualdi, 2021 CanLII 58972 (Ont. Sm. CI. Ct)

e POOR PROPERTY MAINTENANCE

Plaintiff sustained minor head injury when struck by a barrier at a dealership. Court found
that the plaintiff was 40% responsible, and the dealership 60% responsible. General
damages fixed at $2,000, and special damages fixed at $5,845. 60% of the total of $7,845
resulted in a judgment for $4,507: Elkind v. Roy Foss Motors Ltd, [2003] OJ No 5760 (Sm.
CL Ct.). See also Gavadzyn v. Toronto (City), [2004] OJ No 3190, 132 ACWS (3d) 1034
(Sm. Cl. Ct.).

Plaintiff injured ankle on escalator that switched to up while she was going down. Plaintiff
awarded $7,500 as claimed, for continuing pain in her ankle, along with pecuniary damages
for time off work in the sum of $820.17, and $360 for future therapeutic laser treatment:
Hyytiainen v. Toronto Transit Commission, [2007] OJ No 5189, 163 ACWS (3d) 496 (Sm.
CL Ct.).

Overhead boxes fell down on plaintiff’s head, knocking plaintiff down to the ground.
Plaintiff awarded $3,500 in general damages: Nisenkorin v. ADH Drugs Ltd (cob Shoppers
Drug Mart), [2004] OJ No 3178, 132 ACWS (3d) 813 (Sm. Cl. Ct.).

e PRODUCT LIABILITY

Plaintiff applied defendant's ointment and suffered a rash of sustained duration. Claim
failed because plaintiff failed to establish that the cream caused the rash. Damages not
awarded, but assessed at $4,000: Duff v. Pfizer Canada Inc., [2005] OJ No 5962, 145
ACWS (3d) 341 (Sm. CL. Ct.).

“ For an easy way to determine the current value in Ontario for any historical judgment, 360Mediations offers a handy
Judgment Updater Calculator which uses the Ontario Consumer Price Index to adjust the valuation, once the user
inserts the month and year of the historical decision, along with the amount awarded in that decision.
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Generally, complex medical malpractice claims should not be brought in Small Claims
Court, on the basis that the Court was not designed for such cases where professional
reputations are at stake and discoveries arguably form an integral part in protecting that

reputation (Farlow v. Hospital for Sick Children, [2009] O.J. No. 4847, 100 O.R. (3d) 213
(S.C.1).

MEDICAL MALPRACTICE

This said, there still remains no carte blanche prohibition on such claims being brought in
Small Claims Court. Indeed, there can be situations where “discovery” evidence is
arguably not critically important.

In Ontario, $7,500 in damages were awarded for misdiagnosis by doctor that caused one
month of additional pain and suffering for the Plaintiff while she waited to get a second
opinion that led to required surgery to successfully respond to her cancer. During that
month, the plaintiff had to endure pain described as "all consuming," rendering the plaintiff
largely immobile. The plaintiff was rendered largely incapable of involving herself in any
routine aspect of her life to the point where she had to crawl down the stairs backwards on
her hands and knees and then had to have a lot of help: Ramsey v. Azzopardi, [2004] OJ
No 5378 (Sm. CL. Ct.).

Examples of medical malpractice type cases where general damages might more readily
be assessed for below $35,000, and perhaps not involve very intricate liability issues, are
cases like  botched cosmetic surgery  (liposuction, rhinoplasty, breast
augmentation/reduction, hair removal); botched dental work; retained foreign objects post-
surgery; dissatisfaction with post-surgery scarring, etc.

A dentist, for example, was successfully sued for failing to realize that too much impression
material oozed into the back of the plaintiff's throat. The plaintiff suffered for one day and
had to endure a sedated removal procedure. No evidence was adduced of any lingering
consequences save for an assertion that the patient feared dentists following this incident,
leading to a general damage assessment of $2,000: Abdali Estate v. Ghazi, [2018] OJ No
6982 (Sm. Cl. Ct.). In Curteneau v. Kapusianyk, [2001] B.C.J. No. 470 (Prov.Ct.-
Civ.Div.), the small claims court in British Columbia awarded general damages in the sum
of $5,000 for a mouth infection after a piece of dental equipment broke in the plaintiff’s
mouth, requiring a second corrective root canal that could still not save half a tooth from
being lost.

A beautician was found negligent for having performed electrolysis on same spot where
dermal filler was recently administered, leading to many complications, including swelling
of the Plaintiff’s face, the need for injections at the hospital, surgical removal of the filler
and of the infection, and a host of medications and further injections, followed by
reconstructive surgery to improve the Plaintiff’s looks. The Plaintiff spent $2,200 on the
surgeries and lost seven weeks of work. The Plaintiff negotiated a settlement with the both
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the manufacturer of the filler and with the doctors, such that the trial continued only to
determine the beautician's several liability, which was assessed at $6,000: Dowell v.

Millington, [2016] OJ No 5536, 2016 ONSC 6671 (Div. Ct. — Appeal from Sm. Cl. Ct.
decision).

As an example of a case that was before the plenary court, but probably could have been
brought in Small Claims Court, is Ramotar v. La Fontaine Jeunesse, [2010] O.J. No. 5069
(S.C.J.) where the court assessed general damages at $30,000, and awarded $5,000 in
pecuniary special damages (for makeup costs) caused by the burning and scarring
following a negligently performed laser hair removal process.

Note as well that lack of consent to medical treatment is often considered a battery claim,
except in an emergency situation,” and it is actionable without proof of damage, and
liability is not confined to foreseeable consequences. Even if the patient benefits from the
treatment that was provided without consent, damages may still be awarded: see Malette
v. Shulman, (1990), 67 D.L.R. (4™) 321 (Ont. C.A.); Norberg v. Wynrib, [1992] 2 S.C.R.
226.

e MALICIOUS PROSECUTION

An action for malicious prosecution was successful after the defendant failed in their
attempt to obtain a section 810 (Criminal Code) Recognizance Order requiring the plaintiff
to keep the peace and be of good behavior. The damages awarded included a claim for the
$2,250 spent defending the section 810 prosecution, and the total sum of $1,173.90 paid
for the transcripts of that proceeding. The Plaintiff was also awarded, as compensable
damages for malicious prosecution, the requested sum of $2,500, which the court found to
be entirely reasonable in light of the embarrassment and inconvenience that the Plaintiff
suffered with at least six court attendances in connection with the section 810 prosecution,
and when compared to the $10,000 awarded in Jones v. Tsige, 2011 ONCA 632: Mendes
v. Gomez-Mendez, [2017] OJ No 1367 (Sm. Cl. Ct.).

e MUNICIPAL LIABILITY

A city snow plow threw snow, ice, stones and road debris through the window of the
plaintiff's home. Insurance paid for the property damage, such that the claim was limited
to the ordeal that the plaintiff went through hearing the windows blow out, and being
pummelled by the rocks and debris, leaving small marks on the plaintiff's head and back.
General damages awarded in the sum of $5,000: Coutu v. Toronto (City), [2005] OJ No
3833, 142 ACWS (3d) 94 (Sm. CL. Ct.).

45 Reibl v. Hughes, [1980] 2 S.C.R. 880 at 890-91. A sexual assault by a health care professional can also
constitute a battery as per Norberg v. Wynrib, [1992] 2 S.C.R. 226
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OCCUPIER LIABILITY CLAIMS
General damages assessed at $6,000 for “minor injuries” sustained when wrestler, thrown

by opponent, landed on plaintift: Burns v. Tri-City Wrestling, [2013] O.J. No. 839 (Sm. CI.
Ct.).

FALSE IMPRISONMENT/WRONGFUL ARREST

General damages assessed at $10,000 for a pregnant single mother of a toddler who
suffered from mental anguish and stress after being falsely imprisoned for 10 days on
alleged breach of condition: Collis v. Toronto (City) Police Services Board, [2004] O.J.
No. 4037 (Sm. CI. Ct.).

General damages assessed at $2,000 to female wrongly held in custody for one hour
(instead of roommate) because police refused to examine identification: Nichol v. London
(City) Police Service, [2003] O.J. No. 1857 (Sm. CI. Ct.).

RACIAL PROFILING

Although no general damages were awarded in this case because the Plaintiff, who was
stopped by police at night in a vehicle with dark tinted windows that made the Plaintiff’s
skin colour unknown to police in advance of stopping him (roughly twice per year), the
court recognized that damages for racial profiling could have been awarded had the
Plaintiff been able to prove that his skin colour or his race played a part in the stops: Parkin
v. Peel (Regional Municipality) Police Service Board, [2012] OJ No 3170, 263 CRR (2d)
286 (Sm. CL. Ct).

WORKPLACE HARASSMENT

Employee awarded $3,500 in damages against employer for intentional infliction of mental
suffering which arose when the employer placed the plaintiff’s bra on his head and made
inappropriate and insensitive comments about the size of the employee's breasts.
Employee became depressed, devastated, and upset over these actions and complained to
another official at the hospital but with no action taken by anyone. Upheld on appeal:
Kingston Road Animal Hospital Professional Corp v. Paulin, [2016] OJ No 5147, 2016
ONSC 5940 (Div. Ct.).

DEBT COLLECTION HARASSMENT

Damages awarded for psychological injuries to plaintiff at the hands of a collection
agency’s relentless harassment. Case was appealed, and the appellate court agreed that the
collection agency was liable for violating subsection 20(d) of Regulation 74, R.R.O.
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1990,% which provides that no collection agency shall "make telephone calls or personal
calls of such nature or with such frequency as to constitute harassment of the debtor ...",
subsection 20(f) by giving any person "any false or misleading information that may be
detrimental to a debtor," and section 21 because of improper contacts with the plaintiff's
employer. However, the ruling on damages was set aside because the plaintiff did not lead
any corroborating proof of the alleged mental illness, which ran contrary to the law (at the
time) that there can be no recovery for psychiatric damage unless the psychiatric damage
results in a recognized psychiatric illness (Vanek v. Great Atlantic & Pacific Co. of Canada
Ltd. (1999), 180 D.L.R. (4th) 748 (Ont. C.A.) at paras. 25 and 62): Anderson v. Excel
Collection Services Ltd., [2005] OJ No 4195, 260 DLR (4th) 367, 204 OAC 43, 2005
CanLlII 36038 (Div. Ct. — appeal from Sm. CI. Ct.).

e DEFAMATION

General damages of $3,000 awarded when defendant sent a letter to an auction house
asserting that the goods the plaintiff was trying to sell at the auction were stolen from the
defendant, none of which was true: Farrow v. Jones, [2014] OJ No 749 (Sm. CI. Ct.).

General damages assessed in the sum of $7,500 for each of the plaintiffs (co-owners) for
defamation when the defendant penned an article in the local newspaper describing the
plaintiffs' business as "unruly dump amidst well-tended garden" and an "unsightly blight
sure to scare-off Festival-goers": Ruby v. Stratford City Gazette, [2006] OJ No 1325 (Sm.
CL Ct.).

General damages assessed at $1,000, $3,500, and $15,000, and punitive damages of $2,500
for each of three male models whose images, taken during a swimsuit competition held by
the defendant, were subsequently used by the defendant in advertisements for male
strippers at another event held by the defendant: Robinson v. Club Epiphany Restaurant &
Lounge, [1999] OJ No 4250 (Sm. Cl. Ct.).

e CYBER-BULLYING

General damages assessed at $22,000 to a dentist defamed by former patient who sent
emails to his clinic (open for all staff to see), posted YouTube videos about the dentist
(including adding some of the comment posts), and who went on an e-mail campaign to
various people and entities in a manner in which the court described as "a deliberate,
prolonged and spiteful campaign to harass and damage the subject of her vitriol": Uppal
v. Diler,[2012] OJ No 2713 (Sm. CL Ct.).

A great case to review for cyber bullying type torts is Cope v. Gesualdi, 2021 CanLII 58972
(Ont. Sm. Cl. Ct). In Cope, the judge thoroughly reviewed the different types of potential
torts that could apply in a cyber bullying situation. The case dealt with a husband who had

46 1gsued under the Collection and Debt Settlement Services Act, R.S.0. 1990, c. C.14
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™
in his possession (through the Crown’s Disclosure) a police recording of an interview the
police had with the defendant’s wife (in advance of charges being laid against the defendant
husband), wherein the wife provided very private and intimate things about her life. The
defendant husband posted this video on the site of the plaintiff’s employer, with further
dissemination to radio and print media in the GTA. The wife (plaintiff) claimed that her

life was profoundly impacted, requiring her to move and lose 15 years of seniority taking
on the same type of job in a new city. In brief, the Court concluded:

1. The husband breached the implied undertaking with respect to Crown and family
law disclosure (and although concluding that damages were awardable for this tort
alone, no award was made, such that it is not clear whether this was an oversight or
deliberate on the part of the presiding judge);

2. The husband was liable for the tort of public disclosure of private information (and
extension of the tort of invasion of privacy), whereby sensitive personal
information was released into the public domain, with no countervailing public
interest in the disclosure, and damages assessed at $12,500;

3. The husband was liable for intentional infliction of nervous shock because all of
the elements of this tort existed, including conduct that was (1) flagrant and
outrageous; (2) calculated to produce harm; and (3) resulted in visible and provable
injury, and damages were assessed at $12,500; and

4. The husband was not liable for defamation because the “video” actually depicted
the plaintiff favourably, but even if not the case, any case for defamation would fail
because the wife did not comply with the “notice” provisions under the Libel and
Slander Act, and she did not start the claim in time.

The total damages were assessed at $25,000, and reduced by 10% because the wife failed
to be pro-active in asking the husband to take the offending content and posts down. Final
judgment was for $22,500, plus costs. No financial, punitive or aggravated damages were
sought: Cope v. Gesualdi, 2021 CanLII 58972 (Ont. Sm. CI. Ct).

VII. CHART OF CASES

What follows is a sample of decisions that were, or could have been, before the Court, given the
monetary awards in issue.

Anyone interested in an Excel spreadsheet version of this chart can simply request one from the
author (david@360mediations.com). The Excel spreadsheet allows for easy sorting in the event
the reader wishes to organize the chart by date (oldest to newest, for example) or by quantum
awards, etc.
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It is important to note that the chart contains two important columns highlighting the quantum that
was awarded, and the quantum that could have been awarded if the claim was brought in Small
Claims Court, based on the current monetary jurisdiction of $35,000. Keep in mind always,

however, that the quantum figures for what could have been awarded if the case was before the
Small Claims Court uses the following three (3) assumptions:

e Every award against an individual defendant is treated as an independent claim, each
capable of being assessed for up to $35,000 each (No case law on this issue to date);

e Each plaintiff has an independent claim for $35,000 (Well established through case
law); and

e An OHIP subrogated claim is a separate claim brought by a separate claimant, and

hence is entitled to an independent judgment of $35,000 (No direct case law on this
issue to date).
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CHART OF PERSONAL INJURY CASES

Case Name

Year of
Decision

Year of
Tort

Age of
Plaintiff

Gender

Type of
Case

Summary

Award

Potential
Small Claim
Court Award

Comments

Liu v Demasi, [2012] OJ No
3153, 2012 ONSC 4061

2012

2010

Male

Animal
Liability

Undefended action. Plaintiff was bit several times by defendant’s
dog. Stitches required on forearm, calf, and flank. Bites were painful and
itchy, and left scarring which required revision surgery. Plaintiff suffered
anxiety, and required a tetanus shot. Plaintiff’s fiancée was required to
take time off work to care for plaintiff. General damages assessed at
$30,000.00, loss of Income at $15,000.00, future scar revision at $866.00,
and out-of-pocket expenses at $550.00. The fiancée’s Family Law Act
general damage claim was assessed at $3,000.00, and additional
housekeeping performed for the injured plaintiff at $2,504.60.

$51,920.60

$40,504.60

Crichton v Noon, [2005] OJ

No 4230

2005

2004

69

Male

Animal
Liability

This was a Small Claims Court action. Plaintiff and his small dog were
attacked and injured by defendant’s two larger dogs. The plaintiff sought
and was awarded special damages of $366.99 for veterinary bills and
postage, and $500.00 for pain and suffering. The defendants counter
claim for $1,000.00 for trespass, assault, battery and harassment
dismissed. Plaintiff's claim successful, for injures to arm and knee. Even
though general damages were assessed higher ($1,100), it was reduced to
the amount claimed, $500.00. The plaintiff's claim for punitive damages
was denied.

$866.99

$866.99

SMALL CLAIMS
COURT ACTION

Meloche v Bezaire, [2005]
0OJ No 947, [2005] OTC
170, 137 ACWS (3d) 1088,
2005 Canlll 6051

2005

2003

54

Female

Animal
Liability

Dog bite wound on calf, forearm, thigh, hip, scratches, bruises,
scrapes; left with visible scarring; leaving Plaintiff with anxiety and fear of
dogs. Damages were assessed at $30,000 in general damages for pain
and suffering. The conduct of the defendant in allowing the dogs to roam
loose when she knew of their propensity to bite warranted a further
$10,000 in aggravated damages. The Plaintiff was also awarded $362.46
in out-of-pocket expenses. The husband was awarded FLA damages in the
sum of $3,000. The OHIP Subrogated claim was allowed in the sum of
$596.74.

$43,959.20

$38,596.74

Zhan v Kumar, [2008] OJ
No 1102, 165 ACWS (3d)
1040

2008

2003

Male

Animal
Liability

Attacked and bit by defendant’s unleashed dog. Suffered multiple
lacerations over both cheeks and nose area. Most of the lacerations were
superficial and healed well. One laceration on Plaintiff’s cheek required
stitches and further surgery. Plaintiff underwent lengthy medical
treatment, including two operations on his face. Caused depression.
Plaintiff asserted that injury caused sufficient strain on his marriage
resulting in separation from his wife and daughter and the closure of his
store, resulting in financial loss.

$39,000.00

$35,000.00
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Default Judgment. Plaintiff was attacked by the defendant’s dog and
fell down stairs while fleeing, striking his head, and suffering lacerations to
Thompson v Fisher, [2016] Animal both hands and knee. This resulted in permanent scarring and poor grip
0OJ No 2731, 2016 ONSC 2016 2014 Male Liability strength. The loss of daily independence during recovery supported an 38,780.23. $37,792.23
3409 award greater than that suggested solely from the lacerations. General
damages assessed in the sum of $30,000.00, special damages for care in
the sum of $5,988, and OHIP subrogated claim in the sum of $2,792.23.
Undefended action. Defendant’s large dog bit Plaintiff on her hip
Chatterton v Cowan and Apinned her down for approximately five minutes on t'h'e grou_nd,
I — leaving two tooth puncture wounds on the hip, and requiring rabies
[2010] ©J No 3395, 2010 Animal vaccination and administered medication for pain and shock. The plaintiff
ONSC 4314, 2010 2010 2008 48 Female . ) ) ' $8,962.00 $8,962.00
CarswellOnt 5834, 191 Liability suffered from emotlonal trauma - fear of dogs, nightmares and trouble
ACWS (3d) 1028 sleeping. Plaintiff awarded damages of $8,500 for general damages, and
$143 for the loss of pay. The OHIP subrogated claim was awarded in the
sum of $319.00
Dog bite to upper right thigh and groin area. Pain for 4 months.
Minor physical problems. Defendant was held 70 per cent liable for the
Plaintiff's damages. Court found that plaintiff exaggerated his damages.
Walker v Huffman, [2001] Animal The Plaintiff's physical problems from the attack were relatively minor,
0J No 3864, [2001] OTC 2001 1997 Male Liability and the medical evidence showed that he had pain for only about four $2,660.00 $2,660.00
728, 108 ACWS (3d) 571 months. Many of the plaintiff's other medical problems had other causes
or were not credible. The plaintiff's claim for loss of competitive
advantage was dismissed. General damages set at $3,000, including loss
of consortium, and $800 in special damages. 70% of this sum totalled
Plaintiff bitten on face by family friendly dog during friend's birthday
party, leading to a cheek laceration, 10 stitches, permanent 2.1 cm scar,
. ) the loss of self-esteem and confidence, nightmares and flashbacks, phobia
Moretto v Nicolini-Femia, Animal towards dogs, and embarrassment. Patting the dog did not constitute
[2017] OJ No 3328, 2017 2017 2011 15 Female L . L ) . X $57,500.00 $35,000.00
ONSC 3945 Liability contrlbutqry n'e_gllgence‘ $40,000 awarded for physical pain, $5,000 for
EEE—— psychological injury (low self-esteem, phobia, etc), SO for loss of
competitive advantage (no impact on income earning potential), and
$12,500 for cost of future care (laser treatments and sunscreen).
WR v Anglican Church of The plaintiff claims that he was sexually assaulted by a choir-master
Canada, [2010] OJ No Assault / at his church and that, when brought to their attention, the reverend, CLAIM
5492, 2010 ONSC 6417 2010 1976 13 Male Battery church and diocese did nothing to counsel or assist him thereby breaching $25,000.00 $25,000.00 DISMISSED
196 ACWS (3d) 1200, 2010 a fiduciary duty to him. Action dismissed on grounds of being statute
CarswellOnt 9718 barred. Damages were provisionally assessed at $25,000.00
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Fritsch v Magee, [2012] OJ
No 2102, 2012 ONSC 2755,

40 CPC (7th) 320, 2012
CarswellOnt 5791

2012

2006

Male

Assault /
Battery

Defendant assaulted Plaintiff at a dinner party with a headbutt that
loosened several teeth and caused a loss of consciousness. Root canal
required. Mouth pain and headaches. Plaintiff was also embarrassed by
the situation. General damages assessed at $12,000.00, and special
damages at $4,387.00. Interesting side-note: Claim was started in Small
Claims Court but then after concern that the damages might outstrip the
jurisdiction of the court, and on consent of the defendant, the claim was
dismissed, and a new one commenced under Simplified Procedure.
Defendant argued limitation period defence in Simplified Proceeding, and
it was rejected because the defendant consented to the scheme to have
the (in time) small claims court proceeding end, and substituted for the
Simplified Proceeding.

$16,387.00

$16,387.00

PM v Evangelista Estate
[2015] OJ No 1005, 2015
ONSC 1419

2015

2003

41

Female

Assault /
Battery

Plaintiff was sexually assaulted, threatened and harassed. Plaintiff
suffered vaginal pain, soft tissue pain in her neck, shoulder, and upper
chest, scratches and bruising on her wrist knee and between her breasts.
Prior hernia injury was aggravated causing sever pain in her abdomen. She
vomited blood for a period of time after the incident. Plaintiff anxiety,
nausea, nightmares and difficulty sleeping. Defendant was a neighbour,
which caused distress. Plaintiff’s work ability was impacted. General
Damages for Sexual Battery was fixed at $45,000, General Damages for
Harassment fixed at $5,000. No award for punitive or exemplary damages
against the defendant, as his death negates the main purpose to be
served by such awards.

$50,000.00

$35,000.00

Calin v Calin, [2019] OJ No
2980, 2019 ONSC 3564

2019

2005

Female

Assault /
Battery

Physical, emotional and psychological (but no sexual) abuse by father
over a period of 11 years during the twin sisters’ childhood. This had a
serious effect on her ability to engage with others and form meaningful
relationships. General damages assessed at $50,000.00 for one sister,
and $35,000.00 for the other sister. The defendant was ordered to pay
$10,000.00 to each sister in punitive damages.

$105,000.00

$70,000.00

Bridgelall v Mangar, [2001]

OJ No 1523

2001

1998

Male

Assault /
Battery

Undefended action. Plaintiff was victim of unprovoked assault.
Injuries to hands, fingers, stomach. Plaintiff missed one week from work.
General damages fixed at $5,000.00, loss of income fixed at $450.00, and
special damages (for such things as medication, prescription, repairs to his
vehicle damaged by the assailant, etc), fixed in the sum of $8,909.88.

$13,909.88

$13,909.88

Linov v Williams, [2007] OJ
No 907, 155 ACWS (3d)
884, 2007 CanlLlIl 7407

2007

2005

Female

Assault /
Battery

Part of a divorce proceeding. Plaintiff awarded $1,000.00 in general
damages for being pushed, shoved, kicked, attempted choking, and
having objects thrown at them by their spouse.

$1,000.00

$1,000.00
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Case Name

Year of
Decision

Year of
Tort

Age of
Plaintiff

Gender

Type of
Case

Summary

Award

Potential
Small Claim
Court Award

Comments

Mackenzie v Hamilton
(City), [2011] OJ No 5723
2011 ONSC 7371

2011

2002

Male

Assault /

Battery -

Excessive
Force

Claim for excessive force used during lawful arrest dismissed on
limitation period defence. Intoxicated and semi-conscious Plaintiff
involved in altercation with police officers. Plaintiff alleged assault, leading
to physical injuries and acute stress from alleged fractured rib, bruising of
torso, and alleged cracked and damaged teeth. Court found that the
plaintiff failed to establish cause of action due to lack of credibility and
unsubstantiated injuries. Had Plaintiff been credible, damages would have
been nominal, at $2,500.

$2,500.00

$2,500.00

CLAIM
DISMISSED

Rollins v Niagara (Regional)
Police Service, [2016] OJ
No 6699, 2016 ONSC 7735

2016

2008

19

Male

Assault /
Battery -
False Arrest

Claim against a police officer and the police services for damages for
negligence, false arrest, assault, malicious prosecution and Charter
violations. Police arrived to break up a party, and were very rough with
the Plaintiff and others, and when questioned about the force, the officer
replied "we can do whatever the fuck we want". The Plaintiff was
punched in the head several times after telling the officer that they didn’t
have to “a dick about it", leading to arrest and more rough handling. The
plaintiff never resisted arrest and was held overnight. The plaintiff was
acquitted of the charge of assaulting a police officer. Officer liable for
assault, damages fixed at $5,000.00 for the facial contusions, chipped
teeth, and sore wrists. Claim for special damages was not supported by
any evidence. The plaintiff was awarded $2,500 for false arrest. The
plaintiff was awarded $2,500 general damages for malicious prosecution
and S$8,503 costs of defending the baseless criminal case brought by the
officer. The plaintiff's ss. 7 and 9 Charter rights were violated, but he was
already compensated by the damages awarded. Battery and false arrest
were intentional torts and the plaintiff was awarded $10,000 punitive
damages. Both the defendant officer and police services were liable for
the damages.

$23,503.00

$23,503.00

Taylor v London (City
Police Services, [2016] OJ

No 6601, 2016 ONSC 5839,

370 CRR (2d) 265

2016

2010

Male

Assault /

Battery -

Wrongful
Arrest

Plaintiff suffered damages as a result of police acting in bad faith and
breaching his Charter rights in arresting the plaintiff. Plaintiff was
disabled. Plaintiff fell on the ground when trying to get out of the police
vehicle. This incident left the plaintiff disgruntled, demotivated, irritable
and depressed. He was diagnosed as suffering from post-traumatic stress
disorder, mood-disorder, and depression, and complained of nightmares
and flashbacks of the incident, irritability, low energy, and difficulty
concentrating. The plaintiff required ongoing psychological treatment.
The action was allowed with respect to the plaintiff's claim for damages
for a breach of his section 8 Charter rights, and dismissed with respect to
remaining causes of action. Taylor was awarded damages of $25,000 to
address the compensation for pain and suffering to deal with post-
traumatic stress disorder and depression and $7,500 in punitive damages
to address the objects of vindication and deterrence.

$32,500.00

$32,500.00
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Scrapes and abrasions to forehead, face, chin, arms, and knees;
bruises all over body; sore neck; swollen cheek; tingling in fingers; welts
| Skt i 2 et bkt e on s 1t e
OJ No 3781, [2003] OTC 2003 Unk Male ! ) ) ! $37,000.00 $37,000.00
847, 125 ACWS (3d) 923 Battery ‘gene‘ral damages, $2,000.00}for 83‘rjn|nutes of wrongful arrgt and
imprisonment, and $10,000 in punitive damages. Charter rights
breached, and damages for such was subsumed in the damages awarded
above.
Struck on the head 4 times. Bleeding profusely and taken by
OJ No 944, 2004 2004 Unk Male N ) } . . $27,500.00 $27,500.00
CarswellOnt 218 (5.C.J.) Battery and 2 staples tg his 1 % cut on his head. He suffered pain during the
assault and while being treated. General Damages assessed at $20,000.00
plus $7,500.00 in punitive damages.
Kerins v Deroche, [2004] Bar brawl. Lacerations to left eyebrow, left cheek, nose, two
0OJ No 2259, [2004] OTC Assault / lacerations to left upper lip and central upper lip - 200 sutures, mostly in
462, 131 ACWS (3d) 657 2005 Unk Male Ny the mouth; numbness of the lip and scars on face. General damages $32,500.00 $32,500.00
2004 CanlLll 8630, 2004 assessed at $45,000.00, loss of income at $5,000.00, all reduced by the
CarswellOnt 2181 (S.C.J.) advanced payment made by the defendant bar of $17,500.00.
The defendant punched the plaintiff in the face during a hockey
game. The plaintiff suffered a concussion, 3 fractures in his jaw, a
displaced fracture of his mandible. General damages awarded at
$35,000.00 for the primary plaintiff, and $3,000.00 for the primary
. plaintiff's wife for loss of care, guidance and companionship. As a result
kje;gzhfzg v Best, [2009] O) 2009 Unk 34 Male ?:Stil:y/ of the attack, the primary plaintiff underwent closed reduction jaw $41,088.32 $38,000.00
— surgery requiring his jaw to be wired shut. The plaintiff lost 25 pounds and
suffers from jaw pain and fatigue, an altered occlusion, space between his
front teeth, and clicking of his TM joint. He may require an intra- oral
stabilization orthotic, which will require adjustment periodically. Special
damages: $288.32 Future care costs: $2,800.00.
Plaintiff injured as a result of being struck in face and knocked to the
ground. When the plaintiff rose from the ground the defendant hit him
Abebe-Deres v VanDaalen Assault/ causing the plaintiff to fall to the ground again.
[2010] OJ No 4188, 2010 2010 Unk Male Battery Plaintiff suffered a black eye and cuts to his face which required two $7,500.00 $7,500.00
ONSC 5216 sutures in his cheek and four sutures in his lip. Plaintiff missed two days
from work. General damages awarded at $7,500.00. Claim for
aggravated and punitive damages denied.
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Plaintiff was struck in the head by a thrown beer bottle, knocking him
down to the ground, striking his head on the floor and bruising his
tailbone and hand. He was rendered unconscious for some time. When he
awoke, he was bleeding from a cut under his eye. He received sutures to
close the cut, which left a permanent visible scar. In the weeks following
the incident, he suffered headaches, blurred vision, fatigue and loss of
appetite, and he was diagnosed with post-concussion syndrome. He
Sica v Doe, [2014] OJ No Assault / suffered from fear and anxiety and was diagnosed with social
1219, 2014 ONSC 1534 2014 Unk 3 Male Battery anxiety/phobia. He missed a vacation that had been previously scheduled »39,398.00 »39,398.00
and was put on light duties at work. The Plaintiff made a claim to the
Criminal Injuries Compensation Board. He was found to be a victim of an
assault and was awarded $4,000 in compensation. The Plaintiff obtained
default judgment against the defendants on the issue of liability and the
trial proceeded on the issue of damages. At the time of trial, the Plaintiff
was 35 years of age. He had a Bachelor's degree in psychology and was
employed fulltime as an addiction’s counsellor.
Neighbours feuding over fence line, leading to defendant spitting on
plaintiff and striking plaintiff with fence pole. Trauma to Plaintiff's tooth
and crown. Implant done. Oral surgeon consulted as follow up for 4
Zammit v Kukhar, [2001] Assault / months after surgery. Previous treatment for depression and low self-
0OJNo 939 2001 1997 Female Battery esteem. Some dental work not required because of assault. Incident had 513,606.13 513,606.13
catastrophic effect on rehabilitation. General and aggravated damages
assessed at $10,000.00, and on a reconsideration, special damages for
dental work assessed at $3,606.13.
Leonard v Dunn, [2006] OJ
No 3941, 151 ACWS (3d) The defendant hit the plaintiff in the mouth with a gloved hand
1172, 2006 Canlll 33419; Assault / during a hockey game in a non-contact league. The plaintiff's 2 upper
Affirmed on appeal 2006 2004 35 Male Battery incisors were broken above his gum line. Special Damages for dental work $20,547.00 $20,547.00
Leonard v Dunn, [2008] OJ predominantly assessed at $7,547.00, general damages assessed at
No 2051, 167 ACWS (3d) $10,000.00, and aggravated Damages assessed at $3,000.00.
227
Bevan v Ontario, [2010] O ' Inmat_e injured by disproportionate use_of-fczrce by_correc_tion
NG 2910, 2010 ONSC 3812 Assault / ofﬂcgfs. nght'hurner‘al spiral fracture to pl‘amtlffs domlnar?t right arm
; 2010 2003 37 Male requiring hospitalization and surgery. Continued weakness in arm. $54,969.61 $54,969.61
192 ACWS (3d) 1032, 2010 Battery ) :
CarswellOnt 4845 General damages for pain and suffering assessed at $50,000.00. OHIP
- subrogated claim awarded in the sum of $4,969.61
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Yearof | Yearof Age of Type of Potential
Case Name L g. ] Gender P Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
During OHL game, a brawl broke out. The plaintiff was a coach, and
had his hand resting on glass divider separating benches when the
defendant player on opposing team lashed out and struck the plaintiff's
hand with a hockey stick resulting in a non-displaced fracture involving
the 5th finger as well as transverse fracture and misalignment of the 4th
Hodgins v Barnes, [2007] Assault / metacarpal. Two surgeries were required. The plaintiff continued to
0J No 2072, 157 ACWS 2007 1999 34 Male Batter experience ongoing residual intermittent pain and sensitivities to cold. $22,826.61 $22,826.61
3d) 964 ¥ General damages assessed at $20,000.00, and OHIP subrogated claim
awarded in the sum of $2,826.61. Punitive damage claim denied because
the goals of deterrence, etc. were already achieved by the combination of
the defendant being suspended by the Ontario Hockey League and with
the defendant pleading guilty to the criminal offense of assault whereby
he was ordered to pay the Plaintiff his past loss of wages.
Wife suffered assault and battery from husband, leading to a large
. . bump on back of head, soft tissue injuries on right side of neck,
Costantini v Costantini .
[2013] OJ No 1234, 2013 headaches, aches and pains all over her body. She was grabbed by the
ONSC 1626, 28 RFL (7th) 9013 2011 45 Female Assault / throat which |}s very §ore aer has a hoarse voice. ‘No perman§nt damage. $15,000.00 $15,000.00
Battery She has emotional distress in the form of depression, insomnia, anxiety
356, 227 ACWS (3d) 107, . !
9013 CarswellOnt 3047 and pervasive fear. Uncontested hearing. Husband was charged
criminally with assault and death threats. General damages for pain and
suffering assessed at $15,000.00
Heated neighbour confrontation leading to an assault that left
plaintiff him with headaches, chest pain, and breathing difficulties likely
DiGiorgio v Smardenka, connected to the fractured ribs when plaintiff was repeatedly kicked in
[2004] OJ No 4147, [2004] Assault / the ribs by the defendant. Plaintiff suffered from unresolved post-
OTC 795, 2004 CanlLll 2004 2000 30 Male Battery traumatic stress disorder. General damages assessed at $50,000.00, 354,693.19 335,000.00
33311, 133 ACWS (3d) 648 taking into account all of the aggravating components of the defendant's
conduct. Special pecuniary damages were awarded at $4,693.19 for some
lost time at work, some medical expenses, and some future treatment.
Student attacked in hallway. Claim against attacker successful.
e . Plaintiff awarded $45,000.00 in general damages for comminuted
Olsen (Litigation guardian ) . .
supracondylar/intercondylar fracture of left elbow joint — post traumatic
of) v Lakehead Board of Assault / ulnar neuritis, where the Insertion of plate and screws were likely to be
Education, [2001] OJ No 2001 1996 15 Male ' C P ) v $48,424.73 $35,000.00
Battery permanent. The plaintiff underwent many months of physiotherapy and
1193, [2001] OTC 227, 104 . .
still unable to extend left arm fully - about 40% loss of strength in arm.
ACWS (3d) 316 . . " . .
Scar likely permanent with a chance of arthritis. Special damages (medical
expenses) in the sum of $3,424.73 also awarded.
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https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDD1-FFTT-X23M-00000-00?cite=Olsen%20(Litigation%20guardian%20of)%20v.%20Lakehead%20Board%20of%20Education%2C%20%5B2001%5D%20O.J.%20No.%201193&context=1505209&icsfeatureid=1517129
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Yearof | Yearof Age of Type of Potential
Case Name L g. ] Gender P Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
1 it 00510 sty | it e S4SGI0001 g s o st
No 1659, [2005] OTC 286, 2005 2002 Female Jury ) DTUISINg under eyes, o & $45,000.00 | $35,000.00
Battery anxiety, depression, ongoing emotional stress arising from the assault.
138 ACWS (3d) 968 L .
Punitive damages denied.
Schaer v White, [2004] OJ Assault / Claim dismissed because of self-defence. Plaintiff sustained minor CLAIM
No 4619, 134 ACWS (3d) 2004 2001 Male Batter swelling on head, a superficial cut, a small scar, and a cut on left forearm. $4,000.00 $4,000.00 DISMISSED
1115 ¥ General damages provisionally assessed at $4,000.00
Undefended action involving a domestic altercation. As a result of an
assault, Female Plaintiff 1 suffered pain to her arm, head, neck, shoulders
and hip, and nervous shock requiring psychiatric treatment. Male Plaintiff
2 suffered lacerations to his face resulting in a small scar, and leaving him
Mixed: with psychological trauma. Damages for the Female Plaintiff 1 comprised
Kenny v Mastromatteo, I\/Iale‘ of $20,000.00 in general damages (exacerbation of pre-existing injuries),
[2008] OJ No 2485, 169 Assault / $20,000.00 in loss of income, $1,277.60 for out-of-pocket expenses,
ACWS (3d) 339, 2008 2008 2002 Fean:gle Battery $2,500.00 for past and future medical care. The Son and sister of Female 568,777.60 560,000.00
CanLll 30303 Plaintiffs Plaintiff 1 were awarded $2,500 and $1,500, respectively, for FLA
damages. Male Plaintiff 2 awarded $10,000.00 for general damages,
$10,000.00 for loss of income, and $1,000 for cost of attendance at trial.
No aggravated or punitive damages awarded because the defendant had
been convicted of assault and subjected to periods of intermittent
incarceration.
Plaintiff suffered injuries as a result of an assault by a "bouncer" at a
bar. Bouncer grabbed plaintiff's shirt and punched him in the face.
Lawrence v 2030810 Plalntlffdld no_t provoke the boun;er. Plaintiff suffered swelling, a _
—Ontario Ltd (cob Sugar Assault / laceration to his face, and a non-displaced fracture of the nasal bone. Pain
2 2017 2014 Male and suffering lasted for two months. The laceration left a permanent scar. $21,763.45 $21,763.45
Daddys), [2017] OJ No Battery ;
3111 2017 ONSC 3741 General damages assessed at $10,000.00, loss of income damages
: assessed at $330.00, loss of competitive advantage assessed at
$10,000.00, and special damages in the sum of $100.00. OHIP subrogated
claim assessed at $1,333.45.
Domestic Assault Case (mixed in with a family law claim) — Husband
beat wife in front of their children. Wife suffered severe facial bruising
Van Dusen v Van Dusen, ) . - .
[2010] OJ No 313, 2010 Assault / and swelling. Suffered extensive bruising on her entire body. She was also
- 2010 2005 Female humiliated in front of her children. General damages for the attack set at $15,000.00 $15,000.00
ONSC 220, 184 ACWS (3d) Battery ) K "
758 2010 CarswellOnt 398 $15,000.00 (inclusive of a component of aggravated damages). Punitive
: damages sought but not awarded - defendant was charged and
incarcerated for this attack.
36 0 MEDIATIONS CLICK TO GO BACK TO INDEX Chart Page 8


https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-F1H1-21DR-00000-00?cite=Bras%20v.%20Pietraszek%2C%20%5B2005%5D%20O.J.%20No.%201659&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-F1H1-21DR-00000-00?cite=Bras%20v.%20Pietraszek%2C%20%5B2005%5D%20O.J.%20No.%201659&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-F1H1-21DR-00000-00?cite=Bras%20v.%20Pietraszek%2C%20%5B2005%5D%20O.J.%20No.%201659&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDP1-DYFH-X1V8-00000-00?cite=Schaer%20v.%20White%2C%20%5B2004%5D%20O.J.%20No.%204619&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDP1-DYFH-X1V8-00000-00?cite=Schaer%20v.%20White%2C%20%5B2004%5D%20O.J.%20No.%204619&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDP1-DYFH-X1V8-00000-00?cite=Schaer%20v.%20White%2C%20%5B2004%5D%20O.J.%20No.%204619&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF21-JJK6-S0HN-00000-00?cite=Kenny%20v.%20Mastromatteo%2C%20%5B2008%5D%20O.J.%20No.%202485&context=1505209&icsfeatureid=1517129
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Comments

TW v Seo, [2005] OJ No
2467, 256 DLR (4th) 1, 199
OAC 172,140 ACWS (3d)
400

2005

1998

21

Female

Assault /
Battery

Performance of unauthorized tests and surreptitious videotaping by
ultrasound technician. Moderate post-traumatic stress disorder,
moderately severe to severe chronic depression, short-term emotional
and psychological problems. The damages were assessed by appellate
court at $25,000: $15,000 for general damages and $10,000 for
aggravating features of the humiliation. The Clinic was vicariously liable
for those damages

$25,000.00

$25,000.00

Ruscinski v Ruscinski
[2006] OJ No 1274, 146
ACWS (3d) 1014, 2006
CarswellOnt 1957

2006

2003

41

Female

Assault /
Battery

Part of a divorce proceeding. Plaintiff awarded $5,000.00 in general
damages for assault leading to an 8 mm laceration on the plaintiff's gum,
bruised arm and legs, jaw pain, neck pain and shoulder pain. Plaintiff also
suffered mental distress and underwent physiotherapy for approximately
6 months. Defendant was found not guilty of assault charges, but civil
standard of proof lower.

$5,000.00

$5,000.00

John v Kiefer, [2016] OJ No

1874, 2016 ONSC 2461

2016

2014

Male

Assault /
Battery

Undefended action. The defendant employee threw a blood spotted
paper towel (that was dropped by the Plaintiff) at the Plaintiff and
punched him. Plaintiff charged on basis of employees falsely pronouncing
the plaintiff to be the aggressor. Plaintiff acquitted. Although the plaintiff
raised a large variety of different claims, at trial he only led evidence in
support of an assault claim, and as such only the assault claim succeeded,
and all other causes of action were dismissed. The claim against the
employer (rental outlet) was dismissed as there was no nexus between
the assault and the car rental outlet. Because the plaintiff provided no
evidence of physical or emotional injury, he was awarded general
damages of $100 and special damages of $780, representing two days of
lost wages following the incident. All other losses arose from the criminal
proceeding rather than the assault itself.

$880.00

$880.00

Manna v Cacaras, [2017]
OJNo 4514

2017

2015

Male

Assault /
Battery

Plaintiff was upset at driver in Go Station who was driving on wrong
side of road, leading plaintiff to hit the trunk hard with his hand as it
passed, thereafter leading to a confrontation between the defendant
driver and the plaintiff. The court dismissed the claim, on the ground
that the injury to the left hand (bruised and swollen and the index finger
severely dislocated) was caused when the plaintiff unnecessarily hit the
back of the defendant's trunk). Even thought the defendant was driving
on the wrong side, he was driving very slowly and not endangering any of
the pedestrians who too were walking in an inappropriate area. Damages
provisionally assessed at $1,500.00

$1,500.00

$1,500.00

SMALL CLAIMS
COURT ACTION

CLAIM
DISMISSED
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Yearof | Yearof Age of Type of POtentléI
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Court Award
Injuries resulted from malicious arrest - excessive use of force by
police. Plaintiff was struck in the head, thrown to the ground and then
Wynter v Toronto (City) Assault / kicked i'n_the head and bo'dy for several mir_wutgs. Thi§ also result'ed in
Police Services Board Battery - some vision proble'ms, chlppgd teeth anf:l tmnltL_Js. Diagnosed with PTSD,
2018 Unk 20 Male . anxiety, and suffering from nightmares, insomnia, and poor $53,231.00 $35,000.00
[2018] OJ No 3866, 2018 Excessive ) . L .
ONSC 3271 Force concentration. General damages for pain and suffering, including any loss
EE—— of competitive advantage, was awarded in the sum of $50,000. Special
damages for psychiatric care not covered by the Ministry of Health and to
cover cost of dental repair fixed at $3,231.00.
Small Claims Court Proceeding. Plaintiff attended a demonstration
and, after throwing a paint balloon that splattered paint on police officers,
was arrested. Plaintiff brought to cell block. While handcuffed and
detained, Plaintiff was assaulted physically and verbally by police officer.
Injured thigh. Fearful of future assault. Difficulty sleeping. Plaintiff
Haridge v Ottawa (City) g\ssault/ cla(ijn;ed the §um of $10|,OC}C|) in gen?ral dan”lnagifs for the t(;)rts Iof assat;lth AL CLAIMS
; - attery - and battery; intentional infliction of mental suffering; and violation of the
Police Services Board, 2011 2008 Male Excessive plaintiff's rights pursuant to Section 7 of the Charter. The plaintiff also »5,000.00 25,000.00 COURT ACTION
20111 OJ No 5760 E ) { .
Force claimed special damages in the amount of $6,000 relating to legal fees
incurred for the Application to stay criminal proceedings based on a
breach of the Charter. The plaintiff claimed $5,000 for punitive,
exemplary, "and/or" aggravated damages. The only head of damages
awarded was the first head claimed (damages for pain and suffering and
section 24(1) Charter damages), which were assessed at $5,000.00
Plaintiff suffered blow to the head during lawful arrest. Claim based SMALL CLAIMS
Assault / ) ) ) )
Thornton v Thomas, [2015] Battery - on gxcesswe force used by police during arrgst. Thg defgnce succeedgd in COURT ACTION
0l No 544 2015 2012 Male Excossive their defence that the force used byAthe police was justified under section $300.00 $300.00
- Force 25 of the Criminal Code which permits the officer to use "as much force as CLAIM
is necessary" in the course of effecting a lawful arrest. DISMISSED
Persistent pain in left chest - pain was constant and was worse with
touch and movement; multiple fractures involving the left 7th, 8th, 9th,
and 10th posterior ribs; multiple left rib fractures and contusion of the
chest wall; an exacerbation of a previous neck injury and an aggravation
Rho v Madigan, [2004] OJ Boating of chronic mechanical low back pain; tightness, tenderness and a
No 5934 2004 2002 26 Male Accident restricted range of motion of the neck. General damages assessed at 26,900.00 26,900.00
$6,000.00, and out of pocket expenses awarded in the sum of $900.00.
Note: No costs awarded because the Court was of the view that the claim
should have been commenced under the Simplified Rules (or arguably the
Small Claims Court).
360MEDIATIONS Crrt P 1
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Hodgins v Barnes, [2007]
0OJ No 2072, 157 ACWS

3d) 964

2012

2006

Male

Breach of
Charter
Rights &
Racial
Profiling

African Canadian plaintiff sought $10,000 in damage under the
Charter for being the alleged victim of racial profiling by the local police.
The plaintiff asserted that he was no longer able to function as a normal
person because he is always conscious of a police presence, and he had
no trust and great anguish in his mind, leading him to become reclusive.
The claim was dismissed because the Plaintiff was unable to establish that
the investigating officer, in each instance, was aware that the plaintiff was
black when they initiated the investigation or made the stop. This is an
essential element to the cause of action. For the most part, each stop
was made in circumstances where the Plaintiff's race was unknown to the
officer, especially considering that the officers were typically behind the
plaintiff, at night, and the Plaintiff's car had dark tinted windows. The
officers treated the Plaintiff politely during each stop, and on only one
occasion, issued him a ticket. As the Divisional Court in Peel Law
Association v. Pieters and Noble 2012 ONSC 1048, stated "It is not
sufficient [to establish racial profiling] for a complainant to identify him or
herself as possessing a characteristic that is protected under the Code and
then point to an incident with a negative impact on him or her". "Very
simply the fact that ... [the Plaintiff]... feels that he has been racially
profiled does not make it so." "There is overwhelming evidence of its
existence in society and of its existence in the Peel Police force. In
particular young black males, in many instances, have been unfairly
treated as a result of the conscious or subconscious stereotypes
entertained by many members of society, including members of our
police service. Racial profiling is offensive and should not be tolerated in a
civilized society. ... However, as articulated by both the Courts and the
Ontario Human Rights Tribunal, to acknowledge that systemic
discrimination or racial profiling exists is not sufficient to allow me to
arbitrarily conclude that it occurred in any particular instance."

Damages
Not
Assessed

Damages Not
Assessed

SMALL CLAIMS
COURT ACTION

Mcloughlin v Arbor
Memorial Services Inc
2004] OJ No 5003, 36
CCLT (3d) 158, 22 ETR (3d)
96, 2004 CarswellOnt 6741

2004

2002

Various

Breach of
Contract -
Mental
Anguish

Court ruled that breach of a contract to provide peace of mind was
compensable by damages for mental distress when funeral home
mishandled deceased’s cremation and the interment of the remains.
Court concluded that the family suffered was appreciable duress and that
the defendant funeral home knew that a breach of the contract would
cause distress. Guided by the principle that damages for mental distress
in a contract case should be "restrained and modest," the court
proceeded to award damages for mental distress to the spouse in the sum
of $12,500, three children $1,500.00 each ($4,500 in total), and to the
three grandchildren $1,000.00 each ($3,000.00 in total).

$20,000.00

$20,000.00

36 0 MEDIATIONS
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Summary
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Somerville v Ashcroft
Development Inc, [2005]
0OJ No 3361, [2005] OTC
701, 35 RPR (4th) 102,
2005 CarswellOnt 3516
2005 Canlll 27894

2005

1999

Male
and
Female

Breach of
Contract -
Mental
Anguish

Plaintiff homeowner sued builder for an extremely large number of
deficiencies, including an allegation that the home had mold that they say
made them sick and forced to move out. Court found that the builder
breached its contract with the homeowners to construct the home in a
good, workmanlike manner. The number of deficiencies was
unacceptable. The court awarded $15,000 for the mental stress
associated with the failure by the builder to rectify the deficiencies in a
timely manner, and for costs directly related to the breach. However, the
claim associated with the alleged poor air quality and the need to
abandon the home was rejected. The expert evidence revealed that
although mold existed within the home, the air quality was within a
normal range. The homeowners failed to establish a nexus between their
ill-health and the poor construction of the home. The financial
consequences of the unnecessary decision to leave the home were not a
result of the negligence of the builder. The claim related to lost business
income was disallowed on the basis of remoteness and the evidence did
not support a finding that the home was unusable in this capacity. The
court found that the Plaintiffs failed to mitigate their perceived losses. An
award of punitive damages was not justified. Special pecuniary damages
totalled $4,924.42, comprised of $1,750.98 for the pre-trial costs of initial
expert reports, $4,924.42 for repairs made by the plaintiffs to remedy
deficiencies resulting from the defendants' breach (including $4,270 alone
to repair a leaking roof).

$21,675.40

$21,675.40

Richardson v AEA Designer
Group Inc, [2007] OJ No
5036

2007

2003

Male
and
Female

Breach of
Contract -
Mental
Anguish

Defendant lost plaintiff's wedding video (that they were to produce
for $2,950.00). The photos were not lost. Husband and wife entitled to a
combined $1,000.00 for mental distress, and the refund of $2,950.00.

$3,950.00

$3,950.00

SMALL CLAIMS
COURT ACTION

Tsoutsoulas v Canada
(Attorney General), [2006]
0OJ No 1020, 146 ACWS
(3d) 549, [2006] OTC 256

2006

1996

Male

Crown
Liability

Plaintiff was a police officer who was bitten on the hand by an HIV
positive male prostitute who was on statutory release from prison. Claim
dismissed on grounds that it was brought too late (limitation period
defence), and even if on time, no negligence established against
Correctional Services Canada staff who released the attacker. Plaintiff
experienced suffering for several months due to the uncertainty of
whether he had become infected by HIV.

$25,000.00

$25,000.00

CLAIM
DISMISSED

Claim was
statute barred
& no liability -
damages
calculated but
not awarded

36 0 MEDIATIONS
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Tubis v Zochowski, [2011]
0OJ No 4408, 2011 ONSC
5905

2011

Unk

79

Female

Cyclist /
Pedestrian
Accident

Pedestrian struck by bicyclist. Internal bleeding of the head, loss of
consciousness, fractured rib, broken front teeth resulting in extraction
and bridge, facial fractures, multiple lacerations and abrasions to body. All
resulting in chronic pain. Fatigue and insomnia. Behavioural changes.
Difficulty with speech. Posttraumatic headaches. Depression and stress,
inability to care for self and need for constant supervision. General
damages $60,000.00, pecuniary damages $6,400.00. Husband awarded
$10,000.00, and son $2,000.00 for loss of care, guidance and
companionship, and son also awarded $15,000.00 in loss of income.

$93,400.00

$62,000.00

Anderson v Excel
Collection Services Ltd
[2005] OJ No 4195, 260
DLR (4th) 367, 204 OAC 43,
2005 Canlll 36038

2004

2002

Male

Debt
Collection
Harassment

Small Claims Court proceeding overturned on appeal. Trial judge
found defendant collection agency had violated s. 20(d) of Regulation 74,
R.R.0. 1990, which provides that no collection agency shall "make
telephone calls or personal calls of such nature or with such frequency as
to constitute harassment of the debtor ..." Trial judge also found that the
collection agency violated s. 20(f) of the regulation by giving any person
"any false or misleading information that may be detrimental to a debtor"
and s. 21 of the regulation because of improper contacts with the
plaintiff's employer. Appellate Court agreed that collection agency was
liable, but the appellate court concluded that the deputy judge erred in
awarding damages because the plaintiff did not lead any corroborating
proof of the alleged mental iliness. This ran contrary to the law (at the
time) that there can be no recovery for psychiatric damage unless the
psychiatric damage results in a recognized psychiatric illness (Vanek v.
Great Atlantic & Pacific Co. of Canada Ltd. (1999), 180 D.L.R. (4th) 748
(Ont. C.A.) at paras. 25 and 62). As such, no damages awarded. The
conclusion by the appellate court was as follows: "In this case, while
there was evidence of mental distress, there was no evidence of
psychiatric or medical problems caused by Excel's conduct. Therefore, the
Deputy Judge erred in awarding general damages for mental distress,
despite his finding of negligence. For this reason, the appeal is allowed,
the decision of the Deputy Judge is set aside, and the claim is dismissed."

$5,000.00

$5,000.00

SMALL CLAIMS
COURT ACTION

CLAIM
DISMISSED

MacRae v Santa, [2006] OJ
No 3852, 2006 CarswellOnt
5839, 151 ACWS (3d) 1169,
2006 Canlll 32920

2006

2000

Male

Defamation

The plaintiff, a former city manager, was awarded damages for
defamation when defendant campaign brochure alleged that the plaintiff
had obtained a $2.5 million loan without the authority of city counsel, and
that he was incompetent and acting contrary to the public interest, and
that he had withheld insurance information about coverage available to
the defendant while he was facing a citizen's lawsuit -- The defence of
justification and fair comment denied.

$25,000.00

$25,000.00
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Defendant (who failed to attend trial) held liable for publishing a
book falsely accusing the plaintiff of criminal activity, kidnapping and
) fraud. Even though book published in the Philippines, the court ruled that
sanchez-Pontigon v the defamatory words were conveyed through a book disseminated
Manalansan-Lord, [2009] 2009 2004 Female Defamation i . . ) $37,500.00 $35,000.00
0J No 2293 through the Internet and available to persons in Ontario (and indeed the
I world), but regardless, the damage to the plaintiff's reputation occurred
in Ontario. General damages assessed at $25,000.00, and aggravated
damages assessed at $12,500.00
The defendants did not attend to defend their actions, but they took
many steps to evade service or frustrate the advancement of the
proceeding in Ontario. Ultimately, the judge ruled that each of the six
defendants were to pay $10,000.00 to the plaintiff for their role in
Henderson v Pearlman creating, publishing and republishing libellous statements made over the
[2009] OJ No 3444, 2009 . internet falsely accusing the Plaintiff of being a career criminal and child
Canlll 43641, 179 ACWS 2009 2005 Male Defamgil molester. Asé result ogf the defendants’ brogad dissemination of 560,000.00 560,000.00
3d) 976 defamatory remarks attacking the plaintiff’s character and integrity on
various websites, the plaintiff suffered damage to his reputation and
dignity. The plaintiff's application for a permanent injunction restraining
the defendants from posting defamatory comments about the plaintiff
was allowed.
Defendant church members attended trial, but only to observe.
They did not attempt to defend their actions. The defamatory
statements were that the plaintiff engaged in fraudulent activities and had
the capacity and inclination to commit murder. These statements were
published in the plaintiff's church, where he had been an active member
olon sk, 3
OJ No 4126, 2009 2009 2008 Male Defamation o ’ $25,000.00 $25,000.00
CarswellOnt 5985 publishing defamatory statements. General damages assessed at
- $20,000.00, and aggravated damages assessed at $5,000.00 to deter this
conduct from happening in the future. s claim for injunctive relief to
restrain the defendants from writing, publishing or communicating the
alleged defamatory statements was denied. The award of $5,000.00 in
aggravated damages to the plaintiff was aimed at deterring the
defendant’s from writing similar defamatory statements in the future.
Murphy v Alexander,
[2004] OJ No 720, 236 DLR Plaintiff's Former employer went to plaintiff's current employer and
(4th) 302, 183 OAC 325,21 2001 1990 Male Defamation said disparaging things to new employer $10,000.00 $10,000.00
CCLT (3d) 226, 129 ACWS '
(3d) 94, 2004 CanlLIl 15493
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Mudford v Smith, [2009]
OJ No 4317, 2009 CanlLll
55718, 2009 CarswellOnt
6326, 181 ACWS (3d) 388

2009

2007

53

Female

Defamation

Defendant held liable for damages to plaintiff for internet libel.
Defendant posted malicious criticism of plaintiff's personal and
professional trustworthiness, integrity and falsely claimed that the
plaintiff had refused to pay two court judgments against her on the
defendant’s personal website and on two third-party websites.
Defendant’s conduct for failing to offer an apology as well as a retraction
was held to be malicious and spiteful thus warranting an award of
aggravated damages in the amount of $5,000.00. Judgment upheld on
appeal: [2010] O.J. No. 2297

$35,000.00

$35,000.00

Foulidis v Ford, [2012] OJ
No 6152, 2012 ONSC 7189

114 OR (3d) 58

2012

2010

Male

Defamation

Claim dismissed. But damages provisionally assessed for plaintiff
business owner with several contracts involving Toronto area beaches.
Defendant counsellor spoke to the editorial board of Toronto Sun about
the plaintiff’'s company, saying that the company’s contract “stunk to high
heaven.” Trial judge held that the allegations did not reference the
plaintiff directly, only his company, and were not libellous towards him.
General damages provisionally assessed at $20,000.00. Decision upheld
on appeal: [2014] O.J. No. 3217

$20,000.00

$20,000.00

CLAIM
DISMISSED

Foulidis v Baker, [2012] OJ
No 6151, 2012 ONSC 7295

2012

2010

Male

Defamation

Claim dismissed, but damages provisionally assessed for plaintiff
business owner with several contracts involving Toronto area beaches.
Defendant, running for a city council position, wrote to Toronto city
council and the mayor, arguing that the plaintiff's contract procurements
were suspect, and that a police investigation was warranted. Cited letters
in Toronto Life magazine, suggesting that plaintiff used undue influence to
procure city contracts. Damages provisionally assessed at $22,500.00.
Upheld on appeal {[2014] OJ No 3239, 2014 ONCA 529, 242 ACWS (3d)
492, 323 OAC 258, 2014 CarswellOnt 9189).

$22,500.00

$22,500.00

CLAIM
DISMISSED

Santamaria v James, [2004]

OJ No 744, [2004] OTC
204, 129 ACWS (3d) 221

2004

2002

Female

Defamation

36 0 MEDIATIONS

Claim by one teacher against another teacher for defamation,
infliction of mental anguish, assault and battery. The defendant was on
campaign to marginalize and trivialize the plaintiff at work, and the
defendant was the chairman of a committee that made recommendations
to the principal regarding staffing requirements, and spearheaded a
campaign to have the plaintiff deemed surplus: plaintiff later fired, in part,
because of this recommendation. The assault occurred when the
defendant teacher attempted to pull a bulletin board out of the plaintiff's
arms. The defamatory words constituted an intentional infliction of
mental suffering in that the defendant's conduct was flagrant and
outrageous. It resulted in a visible and provable injury. $2,500 awarded
for an assault that contributed to the plaintiff's mental distress and $5,000
for defamation and intentional infliction of mental suffering. It was not
necessary to award aggravated or punitive damages because general
damages provided the plaintiff with proper compensation.

$7,500.00

$7,500.00

CLICK TO GO BACK TO INDEX
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Farrow v Jones, [2014] OJ
No 749

2014

2011

Male

Defamation

Damages of $3,000.00 when defendant sent letter to auction house
asserting that the goods the plaintiff was trying to sell at the auction were
stolen from the defendant, none of which was true.

$3,000.00

$,3000.00

SMALL CLAIMS
COURT ACTION

Fuda v Conn, [2009] OJ No

188

2009

2008

72

Male

Defamation

Default judgment. A Management Information Circular was
circulated among the shareholders and over the internet which contained
statements suggesting that the Plaintiff had violated corporate and
securities laws and was involved in organized crime. The defamatory
statements damaged the Plaintiff’s reputation among family, friends,
shareholders, and in other corporations. The defendants failed to deliver
a statement of defence and were in default. The court found that the
statements were published with an improper motive, in that they were
meant to undermine the plaintiff in the proxy battle. The plaintiff was
awarded general damages in the amount of $50,000. Because the
plaintiff's business and personal relationships were impacted, the plaintiff
was entitled to aggravated damages which were assessed at $20,000.

$70,000.00

$70,000.00

Skafco Ltd (cob Robbie's
Italian Restaurant) v
Abdalla, [2020] OJ No 63
2020 ONSC 136

2020

2017

Male

Defamation

The plaintiffs allege that the defendant launched a campaign to
discredit the plaintiffs in the Ottawa middle eastern community by
attacking their character on social media and elsewhere. Defendants
relentlessly asserted that the Plaintiffs were in debt to the organizers of a
civic celebration event which made the plaintiffs “dishonourable,
dishonest and untrustworthy.” The court held that the defendant could
not rely on truth or justification. The remarks were either factual
assertions that could not be shown to be true or expressions of opinion.
The defendant's lack of restraint in his criticism, carelessness about
accuracy and wholesale attack on character were not fair comment and
raised an inference of malice. The evidence did not establish significant
damage to the plaintiff's reputation. Some postings were transitory and
deleted. Another was by and large to a group of 60 people who could be
regarded as festival insiders. There was no evidence of significant mental
distress beyond what would flow naturally from claims of dishonesty and
lack of honour. The plaintiff was awarded $8000.

$8,000.00

$8,000.00

36 0 MEDIATIONS
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Zhong v Wu, [2019] OJ No
6618, 2019 ONSC 7088

2019

2019

Male

Defamation

Summary Judgment Motion. The defendant posted multiple
statements about plaintiff, a prominent member of the Toronto Chinese
community, in a number of groups in WeChat, a messaging and social
media application popular among Chinese-speaking mobile phone users.
The statements alleged the plaintiff was a serial adulterer and guilty of a
number of criminal offences, including fraud, embezzlement, threatening,
extortion, bribery and sexual assault. When the plaintiff served the
defendant with his defamation notice, the defendant posted the notice on
WeChat, thereby repeating the statements. When the plaintiff served the
defendant with the notice of action, the defendant refused to remove the
posts or apologize, and posted the notice on WeChat. He also made
additional statements alleging the plaintiff had threatened and attempted
to blackmail him. Damages set at $35,000.00

$35,000.00

$35,000.00

Zoutman v Graham, [2019]

OJ No 2398, 2019 ONSC
2834

2019

2014

Male

Defamation

The defendant posted comments about the plaintiff doctor on
ratings websites. The postings described the plaintiff as "arrogant”,
"obstinate", "thin-skinned", "delusional", "ding bat", "rude", "conceited", a
bully, unpopular among his colleagues, a "threat to patient safety" and
the epitome of "all that is wrong with the health care system in this
country". The defendant was never one of the plaintiff's patients, but was
upset by his testimony as an expert witness at the criminal negligence trial
of a doctor who was alleged to have been responsible for the death of the
defendant's brother. The Court agreed that the language used to
describe the plaintiff would lower the reputation of a doctor in the
estimation of right-thinking members in the community. The public’s
frequent use of ratings websites to choose a doctor, and the prominence
of the websites' profiles in Google searches concerning the plaintiff,
provided evidence of publication. The defendant could not sustain the
defense of fair comment to warn prospective patients because he was
never one of the plaintiff's patients. The plaintiff was awarded $25,000 in
general damages and $25,000 in aggravated damages.

$50,000.00

$35,000.00

AA v BB, [2018] OJ No
4501, 2018 ONSC 4173

2018

2013

Male

Defamation

Plaintiff father ran into difficulties with Children’s Aid Society (CAS)
after ex-wife and co-worker made up false accusations about plaintiff
abusing the children. General damages for intentional infliction of
emotional distress awarded in the sum of $10,000. The communication
that the friend had with CAS would unquestionably tend to lower the
plaintiff’s reputation in the eyes of a reasonable person, and damages for
slander in the sum of $10,000.00 was awarded (as against both the friend
and the ex-wife co-conspirator). Given the malicious nature of the false
call, the plaintiff was entitled to punitive damages in the amount of
$5,000 (jointly and severally between the wife and her friend).

$25,000.00

$25,000.00

36 0 MEDIATIONS
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Uppal v Diler, [2012] OJ No
2713,2012 CanllIl 98399
2012 CarswellOnt 9909

2012

2011

Male

Defamation

General damages assessed at $22,000 to dentist defamed by former
patient who sent emails to his clinic (open for all staff to see), posted
YouTube videos about the dentist (including adding some of the comment
posts), and went on an e-mailing campaign to various people and entities
in @ manner in which the court described as "a deliberate, prolonged and
spiteful campaign to harass and damage the subject of her vitriol."

$22,000.00

$22,000.00

SMALL CLAIMS
COURT ACTION

Paderewski Society Home

Niagara) v Skorski, [2017
0OJ No 5683, 2017 ONSC

6594

2017

2013

91

Male

Defamation

Plaintiff retirement home suing former executive who spoke to a lot
of people about financial irregularities and tenant abuse within the home.
The story was also told to a self-described journalist who owns and
operates a website, and who published the story on his website. The
defendants proved on a balance of probabilities that the statements of
financial irregularity were substantially true, and thus this aspect of the
claim failed. However, the statements about tenant abuse were not
justified, and the defendants did not prove that those statements were
substantially true. The defence of fair comment failed regarding them.
They were comments or opinions that were not based in fact. The
defence of responsible communication failed. The treatment of seniors in
a publicly funded residence was a matter of public interest, but the
defendants did not make diligent efforts to verify the allegations or to
seek out and publish the plaintiff's side of the story. The former president
acted on the complaints of the tenants as if they told him the entire truth.
The journalist's investigation fell far short of the standard expected from a
responsible journalist. He did not speak to any staff member, Board
member, the manager or any tenant other than the former president. The
defendants were jointly and severally liable. The plaintiff (91) was
awarded $10,000 in general damages. There were 8,000 to 10,000 visitors
per month to the website. The allegations were serious. They might affect
the plaintiff's source of public funds and possible private fundraising. The
defendants had good intentions. The Board mishandled and ignored the
former president's complaints.

$10,000.00

$10,000.00

Ruby v Stratford City
Gazette, [2006] OJ No

1325

2006

2005

Defamation

Damages awarded in the sum sought of $7,500.00 for each of the
plaintiffs (co-owners) for defamation when the Defendant penned an
article in the local newspaper describing the plaintiffs' business as "unruly
dump amidst well-tended garden”, and an "unsightly blight sure to scare-
off Festival-goers" The paragraphs immediately preceding and following
the impugned paragraph were highly critical of behaviour and imputed
bad motives. Defence of justification was not available. Defence of fair
comment on matter of public interest also failed -- Offending words were
not comment or opinion -- Defence of qualified privilege also failed
because there was no legal, social or moral duty to speak to the readers
of the Stratford City Gazette about the appearance of the plaintiffs' store.

$15,000.00

$15,000.00

SMALL CLAIMS
COURT ACTION
- Note, because
the Plaintiffs
only claimed
$10,000.00,
their recovery
was reduced to
$10,000.00

36 0 MEDIATIONS
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https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFN1-K0HK-2300-00000-00?cite=Uppal%20v.%20Diler%2C%20%5B2012%5D%20O.J.%20No.%202713&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFN1-K0HK-2300-00000-00?cite=Uppal%20v.%20Diler%2C%20%5B2012%5D%20O.J.%20No.%202713&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5PXB-GS91-DYV0-G3H4-00000-00?cite=Paderewski%20Society%20Home%20(Niagara)%20v.%20Skorski%2C%20%5B2017%5D%20O.J.%20No.%205683&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5PXB-GS91-DYV0-G3H4-00000-00?cite=Paderewski%20Society%20Home%20(Niagara)%20v.%20Skorski%2C%20%5B2017%5D%20O.J.%20No.%205683&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5PXB-GS91-DYV0-G3H4-00000-00?cite=Paderewski%20Society%20Home%20(Niagara)%20v.%20Skorski%2C%20%5B2017%5D%20O.J.%20No.%205683&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5PXB-GS91-DYV0-G3H4-00000-00?cite=Paderewski%20Society%20Home%20(Niagara)%20v.%20Skorski%2C%20%5B2017%5D%20O.J.%20No.%205683&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDT1-F7ND-G4Y2-00000-00?cite=Ruby%20v.%20Stratford%20City%20Gazette%2C%20%5B2006%5D%20O.J.%20No.%201325&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDT1-F7ND-G4Y2-00000-00?cite=Ruby%20v.%20Stratford%20City%20Gazette%2C%20%5B2006%5D%20O.J.%20No.%201325&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDT1-F7ND-G4Y2-00000-00?cite=Ruby%20v.%20Stratford%20City%20Gazette%2C%20%5B2006%5D%20O.J.%20No.%201325&context=1505209&icsfeatureid=1517129

Yearof | Yearof | Ageof Type of Potential
Case Name L g. ] Gender P Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
General damages assessed at $1,000, $3,500, and $15,000, and
punitive damages of $2,500 for each of three male models whose images
taken during a swimsuit competition held by the defendant were
subsequently used in advertisements for male strippers at another event
held by the defendant. The plaintiffs testified that they were ridiculed by
friends and relatives who saw the flyer, and that their modelling
Robinson v Club Epiphany assignments were reduced or terminated. The court found that an SMALL CLAIMS
Restaurant & Lounge 1999 1997 Male Defamation | ordinary and reasonable person in the community would assume from the | $27,000.00 $27,000.00 COURT ACTION
1999] OJ No 4250 advertisement that the plaintiffs were strippers at a nightclub and that
such a characterization tended to lower their reputations in the
estimation of others. Punitive damages were to be awarded since the
defendant club defamed them with utter disregard for their rights and
reputations while pursuing its own business goals. The one plaintiff who
was awarded $17,500 ($15,000 plus $2,500) had his claim reduced to
$6,000: the then monetary jurisdiction of the court.
Assault by police officer which resulted in bruising and abrasions to
her hands. Claim asserted as a false imprisonment, false arrest, assault
and battery, and negligence case. The attempt to arrest the plaintiff was
) unlawful given the unauthorized entry into her home. Alternatively, the
Berketa v Niagara )
- . constable was found to have used unnecessary force as confirmed by the
(Regional Municipality) 4 y .5 .
) - cuts and bruising on the plaintiff's arms. The claim for damages for false
Police Services Board arrest was dismissed as the constable was not acting maliciously or in bad
[2008] OJ No 260, 2008 2008 2003 64 Female False Arrest ) ) y & v $25,000.00 $25,000.00
faith and mistakenly believed he could make the arrest. As a result of the
Canlll 2147, 163 ACWS o . . e .
assault the plaintiff suffered depression, anxiety, difficulty sleeping,
(3d) 842, 2008 CarswellOnt . . . » A '
202 nightmares, and emotional distress. Bruising and abrasions healed in 3
i months. Plaintiff was taking anti depressants at time of trial. She
continues to have nightmares and anxiety when she sees police. General
Damages assessed at $25,000.00. The court declined to award punitive
damages
Claim of wrongful arrest, assault, battery and Charter infringements.
Jeremiah v Hamilton- Plaintiff suffered injuries from a false arrest and excessive use of force
Wentworth (Regional from police. X-rays and ultrasound showed supraspinatus, and tears in
Municipality) Police both rotator cuffs. The plaintiff was diagnosed with PTSD and reported
Services Board, [2018] OJ 2018 2012 26 Male False Arrest difficulty sleeping. General damages to primary plaintiff assessed at »59,800.00 »45,000.00
No 5776, 2018 ONSC 5762, $40,000.00, special damages in the sum of $9,800.00, and the general
423 CRR (2d) 331 damage claim of the wife and two children, under the Family Law Act,
were assessed at $5,000 and $2,500.00 (each), respectively.
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https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SD91-F1H1-2025-00000-00?cite=Robinson%20v.%20Club%20Epiphany%20Restaurant%20%26%20Lounge%2C%20%5B1999%5D%20O.J.%20No.%204250&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SD91-F1H1-2025-00000-00?cite=Robinson%20v.%20Club%20Epiphany%20Restaurant%20%26%20Lounge%2C%20%5B1999%5D%20O.J.%20No.%204250&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SD91-F1H1-2025-00000-00?cite=Robinson%20v.%20Club%20Epiphany%20Restaurant%20%26%20Lounge%2C%20%5B1999%5D%20O.J.%20No.%204250&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF11-FFTT-X317-00000-00?cite=Berketa%20v.%20Niagara%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2008%5D%20O.J.%20No.%20260&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5TP6-1801-JX8W-M4DT-00000-00?cite=Jeremiah%20v.%20Hamilton-Wentworth%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2018%5D%20O.J.%20No.%205776&context=1505209&icsfeatureid=1517129

Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Defendant police officers conducted illegal search of Plaintiff's home
while he was out. Upon his return, Plaintiff was falsely arrested and
. ) unlawfully detained. Despite informing officers he had an injured arm,
Elllotl\(Wéterloo‘(ReglonaI arm was Kandcuffed andpPIaintiff deniged pain medication. Fflaintiff was
Municipality) Police embarrassed by the situation and experienced loss of reputation in the
Services, [2011] OJ No 2011 2007 28 Male False Arrest . ) . K $33,000.00 $33,000.00
5199 2011 ONSC 6889 community. Court founq [?efendant s Charter rights were violated, and
250 CRR (2d) 228 damages flow from that injury. General damages assessed at $25,000.00,
punitive damages awarded at $2,500.00, and a property damage award of
$4,500.00 was made. The claim for loss of income and loss of competitive
advantage denied.
SMALL CLAIMS
Police constable responded to a break- in and enter. Handcuffed and COURT ACTION
search the two plaintiffs, who did not match the perpetrator’s description.
Charney v Waterloo Released 10 minutes later. Small Claims Court trial judge dismissed case NOTE: The date
(Regional Municipality) ([2010] OJ No 1770). Plaintiffs appealed, and convinced the appellate of incident and
Police Services Board court that the trial judge was wrong. The trial judge committed a palpable court date
[2012] OJ No 3796, 2012 2010 2008 Males(2) Fals QT and overriding error because the facts clearly revealed that the officer 51,000.00 51,000.00 reflected herein
ONSC 4655, 265 CRR (2d) was not justified in concluding that the plaintiffs were sufficiently are in relation
222 connected to the break and enter to justify a detention. Because the to the Small
detention was very modest, the appellate court assessed the damages for Claims Court
wrongful detention at $500 for each of the two plaintiffs. trial (and not
the appeal).
Plaintiff forcibly arrested by mall owner staff for allegedly
trespassing. The action was dismissed because judge concluded that
Tucker v Cadillac Fairview there was no false arrest, but jury still rendered verdict on damages,
Corp, [2005] OJ No 2921, Males: False Arrest | giving one plaintiff $15,000 in damages for pain and suffering, and $2,000
200 OAC 140, 141 ACWS 2005 2000 two ' - Occupier for false arrest and detention. The jury awarded the second Plaintiff $20,000.00 $20,000.00
(3d) 150, 2005 CarswellOnt Liability nothing for pain and suffering (ie: no injuries), and $3,000.00 for false
2969 arrest and detention. New trial ordered on appeal because the trial judge
erred by not letting the jury answer questions surround potential liability
of the mall owner.
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https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFK1-JBDT-B3S6-00000-00?cite=Elliot%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%2C%20%5B2011%5D%20O.J.%20No.%205199&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFK1-JBDT-B3S6-00000-00?cite=Elliot%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%2C%20%5B2011%5D%20O.J.%20No.%205199&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFK1-JBDT-B3S6-00000-00?cite=Elliot%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%2C%20%5B2011%5D%20O.J.%20No.%205199&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFK1-JBDT-B3S6-00000-00?cite=Elliot%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%2C%20%5B2011%5D%20O.J.%20No.%205199&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFK1-JBDT-B3S6-00000-00?cite=Elliot%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%2C%20%5B2011%5D%20O.J.%20No.%205199&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SFR1-JTGH-B03B-00000-00?cite=Charney%20v.%20Waterloo%20(Regional%20Municipality)%20Police%20Services%20Board%2C%20%5B2012%5D%20O.J.%20No.%203796&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-JJSF-229S-00000-00?cite=Tucker%20v.%20Cadillac%20Fairview%20Corp.%2C%20%5B2005%5D%20O.J.%20No.%202921&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-JJSF-229S-00000-00?cite=Tucker%20v.%20Cadillac%20Fairview%20Corp.%2C%20%5B2005%5D%20O.J.%20No.%202921&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-JJSF-229S-00000-00?cite=Tucker%20v.%20Cadillac%20Fairview%20Corp.%2C%20%5B2005%5D%20O.J.%20No.%202921&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-JJSF-229S-00000-00?cite=Tucker%20v.%20Cadillac%20Fairview%20Corp.%2C%20%5B2005%5D%20O.J.%20No.%202921&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SDR1-JJSF-229S-00000-00?cite=Tucker%20v.%20Cadillac%20Fairview%20Corp.%2C%20%5B2005%5D%20O.J.%20No.%202921&context=1505209&icsfeatureid=1517129

Case Name

Year of
Decision

Year of
Tort

Age of
Plaintiff

Gender

Type of
Case

Summary

Award

Potential
Small Claim
Court Award

Comments

Gigliotti v Fantino, [2010]
0OJ No 875, 2010 ONSC
852, 186 ACWS (3d) 565
2010 CarswellOnt 1230

2010

1998

Male

False Arrest

Claim dismissed because court found that police acted reasonably in
arresting and detaining the plaintiff for investigative purposes. The police
have a common law duty to investigate crimes, maintain the peace, and
to follow the information obtained through their investigations and arrest
people involved in crimes. Police had a reasonable basis to believe that
the occupants of the plaintiff's unit were involved in a homicide and that
public safety was at risk. Based on the information he had, the Deputy
Chief was justified in deploying the Emergency Response Unit to the
plaintiff's apartment. In the circumstances, the Emergency Response Unit
members were justified in arresting and detaining the occupants of the
apartment, including the plaintiff. The police acted reasonably in
downgrading the plaintiff to the status of a witness at the first
opportunity. Damages provisionally assessed for ongoing post- traumatic
stress disorder, depression and sleep disruption in the sum of $40,000.00.
The plaintiff asserted that the broadcast of his arrest on television caused
him to lose customers and ultimately led to its closure. Court didn't
award such losses because first they were not properly proven, but also
because the court concluded that the police were not responsible for the
actions of the newspaper reporters or the television station, especially
since the police did not notify the media of their intention to arrest the
occupants of the plaintiff's unit 7 and when faced with the presence of
the media the police took all reasonable steps to keep them away from
the immediate vicinity of the arrests.

$40,000.00

$40,000.00

CLAIM
DISMISSED

Elmardy v Toronto (City)
Police Services Board
[2017] OJ No 1640, 2017
ONSC 2074, 2017
CarswellOnt 4868, 136 OR
(3d) 471, 378 CRR (2d)
179, 136 OR (3d) 483, 277
ACWS (3d) 743,413 DLR

4th) 175

2017

2011

Male, 38

False Arrest

Plaintiff was subjected to false arrest, unreasonable search and
seizure, and battery. Plaintiff was punched in the face twice by police
officer, and the plaintiff suffered from exposure to subzero temperatures,
swollen cheek, cut lip, pain in his knees, humiliation and embarrassment.
The officer also emptied the plaintiff's pockets without his consent and
left the appellant lying on his handcuffed hands for 20 minutes. The trial
judge found breaches of sections 8, 9 and 10 of the Charter and that the
police officer had committed battery against the appellant. At trial, the
plaintiff was awarded $4,000 in Charter damages, $5,000 for battery and
$18,000 in punitive damages. On appeal, it was held that the trial judge
erred in declining to find that the officer's conduct was racially motivated
and that there were no breaches of sections 7, 12 and 15 of the Charter.
With these new charter breaches now found by the appellate court, the
damages for the Charter breaches were increased to $50,000, and the
punitive damages were increased to $25,000 to punish and deter the
officer's misconduct.

$27,000.00

$27,000.00

INCREASED ON
APPEALTO
$80,000.00
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https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF91-JGPY-X4MN-00000-00?cite=Gigliotti%20v.%20Fantino%2C%20%5B2010%5D%20O.J.%20No.%20875&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF91-JGPY-X4MN-00000-00?cite=Gigliotti%20v.%20Fantino%2C%20%5B2010%5D%20O.J.%20No.%20875&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF91-JGPY-X4MN-00000-00?cite=Gigliotti%20v.%20Fantino%2C%20%5B2010%5D%20O.J.%20No.%20875&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8P-SF91-JGPY-X4MN-00000-00?cite=Gigliotti%20v.%20Fantino%2C%20%5B2010%5D%20O.J.%20No.%20875&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
https://advance.lexis.com/api/document/collection/cases-ca/id/5N8Y-5PY1-JPGX-S106-00000-00?cite=Elmardy%20v.%20Toronto%20(City)%20Police%20Services%20Board%2C%20%5B2017%5D%20O.J.%20No.%201640&context=1505209&icsfeatureid=1517129
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Claim dismissed. Plaintiff alleged that police officers falsely arrested
him contrary to section 9 of the Charter, that in arresting him the officers
used excessive force contrary to section 25 of the Criminal Code and once
in custody, the officers failed to afford him an opportunity to call to a
lawyer, thus denying his right to counsel. Plaintiff alleged assault and
Diallo v Benson, [2006] OJ battery by police officers. Action was dismissed on basis that court CLAIM
No 91, 2006 CarswellOnt 2006 2001 20 Male False Arrest | concluded that the police acted on reasonable grounds and used force $3,064 $3,064.00 DISMISSED
99, 144 ACWS (3d) 1127 that was reasonably necessary for the purpose of discharging their duties.
Provisional damages were assessed based on abrasions to the plaintiff's
head and face, swollen lips, and ongoing jaw pain. The jaw pain was
ongoing approximately every 6 months while the remainder of the injuries
had resolved within 1 week. General damages assessed at $3,000.00, and
loss of income at $64.00.
Plaintiff's claim for wrongful arrest and detention dismissed.
Plaintiff had lots of firearms in home. Police acted reasonably. Damages
Bardoscia v Niagara nonetheless provisionally assessed for the detention for a period of four
(Regional Municipality) nights, and the suffering of emotional stress from the resulting arrest, and
Police Services Board Fals " humiliation because of the publicity that appeared in the local paper, CLAIM
[2004] OJ No 2335, [2004] 2004 1999 >/ Male ) Wrongful prize gun collection seized and not returned for 3 years. General damages 345,534.92 335,000.00 DISMISSED
OTC 478, 131 ACWS (3d) Detention | ;e sum of $15,000.00, and pecuniary losses in the sum of $30,534.92.
871 Note: no costs awarded because even though claim dismissed, the police
did breach the Plaintiff's Charter rights and shouldn't be rewarded with a
cost award.
Plaintiff had recognizance order to stay away from places with
children that was later amended so he could pick up his children at school.
Notwithstanding the amendment, the Plaintiff was arrested after picking
up his child. The police officer saw the old recognizance on CPIC and did
Al-Harazi v Niagara not check for any change, despite being told about it and given the
(Regional Municipality) invitation to see the paperwork at the Plaintiff's home, or to speak to the
Police Services Board | False Arr;eslt wife. The Plaintiff was denied opportunity to speak to duty counsel. The
[2005] OJ No 1859, [2005] 2005 2002 Male -DWrong , Plaintiff remained in custody for 4 days, but the defendants were only 521,000.00 521,000.00
OTC 360, 2005 CanlLll etention liable for the first 14 hours of incarceration to the point where there was a
15473, 139 ACWS (3d) 197 bail hearing that could have been used to clear things up. Damages for
incarceration anguish and humiliation (with no long standing sequalae)
assessed at $20,000.00 for the husband plaintiff, and $1,000.00 for his
wife. The claims for malicious prosecution and punitive and exemplary
damages were dismissed.
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Potential
Summary Award Small Claim Comments
Court Award

Year of Year of Age of Gender Type of

Case Name Decision Tort Plaintiff Case

Default judgment hearing. Defendant citizen falsely alleged that the
plaintiff police officer had assaulted him during a traffic stop. Based on
this lie, the officer was charged, but ultimately the truth prevailed. The
Pearson v Mian, [2006] OJ Defendant wanted to scare the officer into dropping the charges for the
No 4635, 153 ACWS (3d) 2006 1999 Male Malicious traffic violation. Officer plaintiff had suffered short term emotional
112, 2006 CarswellOnt Prosecution | effects & suffering as a result of the charges laid against him. Plaintiff's
7286, 2006 CanlLll 38884 future career prospects were only temporarily held in abeyance until such
time as the charges were dismissed. General damages assessed at
$25,000.00. Punitive damages denied because the defendant spent time
incarcerated for this stunt.

$25,000.00 $25,000.00

Claim dismissed against a by-law officer who wanted plaintiff
charged after altercation over parking spot. Although the plaintiff was
acquitted of the assault charge, the plaintiff nonetheless failed to
establish the essential elements of malicious prosecution in the civil case.
Arvisais-Petzold v Malicious Plaintiff suffered distress and embarrassment. Damages provisionally
Jolicoeur, [2007] OJ No 2007 2004 51 Female Prosecution assessed at $5,000.00 for general damages, and accordingly, | prefer the $5,000.00 $5,000.00
2959, 159 ACWS (3d) 304 defence assessment of the appropriate range of general damages, and |
would have fixed the Plaintiff's general damages at $5,000, and special
damages in the sum of $7,222.96 comprised of the legal fees the plaintiff
incurred to defend the criminal charges ($6,022.96) and $1,200.00 for loss

of income.

CLAIM
DISMISSED

Action for malicious prosecution flowing the defendant's failed
section 810 (Criminal Code) application to obtain a Recognizance order for
the plaintiff to keep the peace and be of good behavior. Damages
included a claim for the $2,250.00 spent defending the section 810
prosecution, and the total sum of $1,173.90 paid for the transcripts of
that proceeding. The court rejected the $652.95 amount claimed for the
return flight of the Plaintiff's brother from Portugal to testify because
Mendes v Gomez-Mendez, Malicious brother came every year, for years, on tickets paid for by the Plaintiff. The SMALL CLAIMS

2017] OJ No 1367 2017 2014 Female Prosecution | Plaintiff was also a\\Z/Zrded, asycompensable dafnages forymalicious 55,923.90 55,923.90 COURT ACTION
prosecution, the sum of $2,500.00 that the plaintiff claimed (which the
court found to be entirely reasonable in light of the embarrassment and
inconvenience that the Plaintiff suffered with at least six court
attendances in connection with the section 810 prosecution, and when
compared to the $10,000.00 awarded by our Court of Appeal in the
intrusion upon seclusion case of Jones v. Tsige, 2011 ONCA 632. The total
award was $5,923.90.
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Yearof | Yearof Age of Type of POtentléI
Case Name L L Gender Summary Award Small Claim Comments
Decision Tort Plaintiff Case
Court Award
Action for malicious prosecution flowing the defendant's failed

section 810 (Criminal Code) application to obtain a Recognizance order for

the plaintiff to keep the peace and be of good behavior. Claim dismissed.

Plaintiff failed to establish elements of malicious prosecution. Damages

) - provisionally assessed in the sum of $4,007.70 spent on defending the

Eiyz\;gslvetman [2013] O) 2013 2008 Male P,r\gzgiluci[?;n peace bond app!ication, and $1,000‘OO' for ger?eral damqges because $5,007.70 $5,007.70 ihélﬁ;#i?:\gi‘
I there was no evidence of mental anguish or distress arising from the

peace bond application - in fact, the plaintiff led no evidence as to how he

was affected by the application, other than the loss of time and money

spent on legal fees. No damages for loss of income awarded. Therefore,

total damages were assessed at $5,007.70.

Malicious prosecution against citizen defendant for her role in

compelling police to lay charges. Action dismissed because even though

the defendant citizen was getting very much in the plaintiff's space, there
Cooke v Chen, [2007] OJ - was no reason for the plaintiff to strike the defendant, and there wer

Malicious ) R SMALL CLAIM
No 5148, 163 ACWS (3d) 2007 2005 56 Male . reasonable grounds to proceed with the charge. Claim dismissed, but $9,196.00 $9,196.00
Prosecution . . COURT ACTION

1069 provisionally assessed as follows: a) General damages (loss of reputation,

danger of loss of liberty, anxiety, and stress while awaiting trial) in the

sum of $5,000.00, b) special damages (legal fees and lost wages) in the

sum of $4,196.00, for a total of $9,196.00
Bobel v. Humecka Patten Malicious Claim for malicious prosecution, false imprisonment, negligence and
2021 ONSC 852 2021 2015 37 Male Prosecution nervous shock dismissed. Plaintiff self-represented. Note: Costs against S0 SO
E—— Plaintiff fixed at $75,000.00 plus H.S.T.
Scott v Chapnik, [1998] OJ
No 1305, 57 OTC 330, 78 Cosmetic surgeon damaged nerve in face during implant procedure
ACWS (3d) 618 (G.D.) Medical 15 years earlier. Persistent symptoms of numbness and pain. Case was
Scott v Chapnick, [2000] OJ 1998 0 48 Female Malpractice diernissed but judge nonethglesz considered the case Iawp on damages and 520,000.00 520,000.00
No 412, 95 ACWS (3d) 393 provisionally assessed damages at $20,000.00 plus interest and costs.
(CA)
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